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PROOF OF THE FACT AND EFFECT OF ALCOHOL 
INTOXICATION AND ALCOHOLISM* 


By Ratpu Emerson Duncan, M.D. 
Kansas City, Missouri 


CuarRMAN Cuapin: Gentlemen, the last section of our program on Problems 
of Proof, is entitled “Proof of the Fact and Effect of Alcohol Intoxication and 
Alcoholism.” It has just been called to my attention that the cocktail party 
follows this particular section. (Laughter) I don’t know which would be the 
best sequence of events. 

We do have a man who is an expert in this field. He is devoting his time to 
this subject. I know he will bring you some interesting remarks and observations 
on the subject. His name is Dr. Ralph Emerson Duncan, M.D. He is Medical 
Director of what is known as the Ralph Foundation for Medical Research and 
the Ralph Clinic of Kansas City, Missouri. 

These organizations are interested in developing and establishing programs 
that will prevent and diminish the problem of alcoholism. 

Dr. Duncan is the son of a Presbyterian minister, born in Kansas City, and 
attended Valparaiso University in Indiana, earned his medical degree at the 
Chicago College of Medicine and Surgery. He has worked at the Ralph Clinic 
since 1914 and was director of the 1953 and 1956 field studies on alcoholism, 
which has made him an outstanding student on alcoholism. He holds staff 
positions as pathologist at the Kansas City General and Wheatley Provident 
Hospitals in Kansas City, Missouri; the Kansas City Southern and Missouri 
Pacific Railroads. He served as Medical Officer in World Wars I and II, was 
Flight Surgeon in World War II, and is a retired Captain in the Medical Corps 
of the United States Navy. 

So I take great pleasure in introducing to you, Dr. Ralph Emerson Duncan. 
( Applause ) 





® Part of the “Section M ” discussions during the annual meeting of the Bar Association of the State of 
Kansas at Kansas City, May 6, 1960 on “Problems of Proof’; Mr. W. Luke Chapin, Medicine Lodge, Chairman. 
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Dr. Duncan: Mr. Chairman, members of the Bar Association, judges and 
guests. It has just been mentioned that a cocktail party will follow my lecture. 
I don’t know whether I should promote or discourage participation in the event. 
However, I don’t think anything I'll say will make any difference. (Laughter) 

Since the legal bar and the beverage bar are becoming more and more 
associated in the science, I might add that I wish to compliment the legal 
profession in the great stride it has made in the use of medical counsel in the 
various phases of illnesses; the doctor’s testimony is often positive proof. 

It has been my experience in speaking on this subject that I am confronted 
with a feeling that every person in the audience would like to know the speaker’s 
personal opinion about “alcohol.” Is he for or against beverage alcohol? In my 
case, I can best answer by quoting a story from a speech made before a recent 
meeting of the Kansas City Bar Association by Roger D. Branigan, Past President 
of the Indiana Bar Association and an outstanding trial attorney living in 
Lafayette, Indiana. He told this story: 

A lawyer down in Mississippi whose name is Donald Sweat, referred to down 
there as “Soggy,” lives in the last citadel of prohibition and was put on the 
spot by the newspaper as to his position on the whisky question and this 
endeared him to me. 

He realized he was on a spot but I thought discharged his responsibility 
admirably well. He said, “Dear Editor, I had not intended to discuss this 
controversial subject at this particular time. However, I want you to know 
that I do not shun a controversy. On the contrary, I'll take a stand on any 
issue at any time, regardless of how fraught with controversy it may be. You 
have asked me how I feel about whisky. Well, brother, here’s how I stand 
on this question. If when you say whisky you mean the Devil's Brew, the Poison 
Scourge, the Bloody Monster, that defies innocence, dethrones reason, creates 
misery and poverty, yea literally takes the bread out of the mouths of babes; 
if you mean the evil drink that topples the Christian man and woman from 
pinnacles of righteous, gracious living into the bottomless pit of despair and 
degradation, shame and helplessness and hopelessness, then certainly I am 
against it with all of my power. 

“But, if when you say whisky you mean the oil of conversation, the philosophic 
wine and ale that is consumed when good fellows get together, that puts a song 
in their hearts and laughter on their lips and the warm glow of contentment in 
their eyes; if you mean Christmas Cheer; if you mean that stimulating drink 
that puts the spring in an old man’s step on a frosty morning; if you mean the 
drink that enables man to magnify his joy and happiness and to forget if only 
for a moment life’s great tragedies and heartbreaks and sorrows; if you mean that 
drink, the sale of which pours into our treasury untold millions of dollars, which 
are used to provide tender care for our little crippled children, our blind, our 
deaf, our dumb and our pitifully aged and infirm, and to build highways, 
hospitals, schools, then, brother, I am for it.” And then he added what I think 
is really the capstone. He said, “This is my stand, Editor. I will not retract 
from it, I will not compromise. There is my stand.” (Laughter) 
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IMPORTANCE OF ALCOHOL, THE Druc, AS A MEpDICO-LEGAL PROBLEM 


When alcohol is used as a beverage or medicine it acts like a drug. No drug 
known to man is responsible for as many deaths, traumatic injuries and lost 
man power, as is alcohol. This relationship is most striking with respect to 
traffic accidents. The law takes interest in the recklessness which frequently 
accompanies alcohol intoxication, and that is reflected in carelessness of incurring 
obligations such as contracts, deeds, wills, marriages. 

Alcohol defined. There are several forms of alcohol intoxication of importance 
to the medico-legalist. The popular term alcohol refers to ethyl alcohol, a color- 
less liquid chemical, C.H;OH, contained in wine, beer, whisky and the other 
fermented and distilled liquors of which it is the intoxicating ingredient. Pure 
ethyl alcohol for use in beverages is obtained chiefly from potatoes and from 
various grains, especially corn. 

Distilled beverages have an alcohol content of 40 to 50 percent. The term, 
“proof,” as the measure of strength comes from the early distillers who tested their 
product by wetting gun powder with it: when the product was at least 50 
percent alcohol, the powder would burn. Since combustibility of the gun 
powder was 100 proof of the alcohol content, 100 proof came to mean 50 
percent alcohol. 


ALCOHOL IN THE Bopy 


Absorption. When an alcoholic beverage is taken into the stomach, a small 
amount of the alcohol content is absorbed directly into the blood; alcohol needs 
no digestion. The rest passes into the small intestine and from there is rapidly 
and completely absorbed. 

As soon as the alcohol in the circulating blood reaches the brain, intoxica- 
tion starts. 

The alcohol after absorption into the bloom stream, is held temporarily in 
the tissues until it is metabolized and eliminated. 

Distribution. It is distributed evenly in the water of the body and its con- 
centration in any given tissue will depend on the water content of that tissue. 

Blood is approximately 90 percent water and will temporarily retain about 
1% times as much alcohol as the rest of the body tissue; consequently it is 
possible to estimate from the concentration of alcohol in the blood how much 
has been absorbed in the body tissues. 

In a 150 pound man the alcohol in an ounce of whisky or a bottle of 5 percent 
beer produces an alcohol concentration of 0.02 percent in the blood; 8 ounces of 
whisky (100 proof) raises the concentration to 0.15 percent, provided it is drunk 
within an hour. If the drinker takes a longer period than one hour to consume 
the eight ounces of whisky, an additional ounce of whisky, or its alcohol equiv- 
alent, must be consumed for each additional hour of drinking to replace the 
alcohol that is being oxidized and eliminated by the body during the drinking 
period to produce and maintain the estimated blood alcohol concentration of 
.15 percent. 

Elimination. As soon as alcohol is absorbed it begins to break down by oxida- 
tion at a fairly constant rate. Oxidation is done principally in the liver. There 
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are no known ways to increase the rate of oxidation in the repentant sufferer 
from a hangover. 

Physiological effects of alcohol on body tissues. Straight whisky, that is un- 
diluted, irritates the lining tissues of the mouth, throat, esophagus and stomach. 
Frequent drinking of strong liquor will inflame and damage the tissues it contacts, 

After passing into the blood, however, the alcohol no longer has an irritating 
effect on body cells; cannot destroy cells, corrode them, dissolve them, or dry 
them out because of its extreme dilution. 

In moderate amounts alcohol stimulates the flow of gastric juice and pro- 
motes stomach motility. These effects produce the sensation of hunger and 
explain the popularity of cocktails and other alcoholic appetizers. Moderate 
amounts of alcohol do not interfere with digestion; they may even promote it. 
Amounts leading to intoxication will stop digestion. Pure alcohol has a strong 
affinity for water, and this has led to the popular superstition that heavy drinking 
dehydrates the body. The fallacy gains support from the intense thirst that 
usually accompanies a hangover. The thirst arises, however, not from a loss 
of water but from a shift in its distribution. 

Normally, about two-thirds of the water in the body is held within the cells; 
the rest makes up the fluid in which the cells float. But when one has drunk 
enough alcohol to become severely intoxicated, water is drawn from the cells 
into the spaces between them. This shift in distribution explains the powerful 
morning-after-thirst, and the so-called wet brain of the person suffering from 
acute intoxication. 

Like foods, alcohol can be used by the body for energy. One ounce of whisky 
liberates 75 to 100 calories of energy. But alcohol is not a tissue builder like 
proteins. The principal physiological effect of alcohol is on the brain. But con- 
trary to old and popular belief, alcohol does not stimulate the brain and nervous 
system. The illusion of stimulation results from the removal of inhibitions and 
restraints. The effect may be compared to a releasing of the brakes, not a step- 
ping on the accelerator. 

A few drinks will decrease finger dexterity; decrease auditory and visual dis- 
crimination; tactile perception is lowered; the speed of motor response drops. 
(Alcohol Intoxication Guide 4.) Thus the primary effects of alcohol on the cen- 
tral nervous system is a depressant. It has a secondary effect on various organs 
of the body. It apparently interferes with the liver’s handling of fat, for after 
severe intoxication this organ is often swollen and yellow. Very likely the im- 
pairment of the liver’s handling of fat is responsible for the development of 
cirrhosis, a disease which occurs with particular incidence among alcoholics. 

“The scientific evidence, then, can be summarized as follows: Habitual heavy 
drinking produces, aside from its social, economic and moral havoc, serious and 
permanent bodily damage, mainly through nutritional deficiencies and other 
metabolic disturbances.” 

“There is no evidence that small or moderate amounts of alcohol are harmful. 
By improving blood circulation to the body surface, a little alcohol can bring 
comfort to elderly patients. A small amount of alcohol increases the appetite 
and lessens tensions and irritations. It does not greatly affect blood pressure 
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but it does prevent the pressure from rising during anxiety. Alcohol certainly 
does not stimulate thought, but it may relieve worry. Undoubtedly, it is because 
of this relief from environmental stresses and emotional tensions that the mod- 
erate use of alcohol has persisted for at least 200 million years.” 

Psychological effect of alcohol in the body. The special appeal for alcohol is 
on the basis of its psychological effects. Feelings of depression, resentment, 
anxiety, boredom and unpleasant excitement are all quickly and effectively 
allayed, at least temporarily, with a few drinks. Alcohol banishes conscience 
with its self criticism and concern, thereby removing inhibition and allowing 
for greater freedom of feeling and action. Alcohol also has the effect of “dis- 
solving” other mental functions such as the capacity to discriminate between 
subjective experiences and reality. An example of this is in delirium tremens 
where the alcoholic sees “pink elephants” or snakes. Another example is the 
short fellow who, while intoxicated, neglects the reality of his limited physical 
strength, thinks of himself as large and superhumanly powerful and wants to 
fight a whole group of men. 

This last example also illustrates the loss of a realistic concept of self. It can 
be used to exemplify alcohol’s effect of removing repressions—the mental mech- 
anism whereby desires, impulses and thoughts are pushed down from the field 
of conscious awareness. 

To the experienced drinker “habituation” to alcohol may be largely, if not 
entirely psychological. He becomes practiced in controlling and compensating 
for his overt reactions. The Yale Center of Alcohol Studies compared the effects 
of a moderate amount of alcohol on two groups, one consisting of habitual, 
heavy drinkers and the other of occasional light drinkers. While the latter 
showed the usual signs of intoxication (unsteady gait, aggressiveness, noisiness, 
giggling) the heavy drinkers seemed almost completely sober; but they turned 
out to be fully as much below par as the inexperienced drinkers in tests of 
speed, of motor response, auditory and visual discrimination, tactile perception, 
digital dexterity and other facilities. They merely had their “sea legs.” 

The use of alcohol is contra-indicated in liver and kidney disease, in stomach 
ulcers, hyperacidity, epilepsy and in all patients who have a history of addictions 
or dependence upon alcohol. It is also contra-indicated in unstable persons who 
may use it to excess to avoid stress, anxiety and the tensions of daily living. 





CLINICAL DIAGNOsIS OF ALCOHOL INTOXICATION 


The clinical diagnosis of alcoholic intoxication depends upon a combination 
of symptoms and signs. I have no knowledge of a statutory definition of drunk- 
enness. This is due, no doubt, to the difficulty of defining the phenomena of 
alcohol intoxication as exhibited by different individuals. It is well known that 
the same individual can react differently to the same amount of alcohol under 
different circumstances, and the same quantity of alcohol will produce different 
effects on different people under the same circumstances. Moreover, certain 
factors such as food in the stomach, physical or mental fatigue, and the ad- 
ministration of certain drugs, can materially influence the absorption and action 
of the alcohol. 
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The usual effects of alcohol in their grosser form can commonly be diagnosed 
by the ordinary individual. In fact, anyone without the benefit of expert knowl- 
edge can qualify as a witness in court and give his opinion as to another person’s 
sobriety. For the determination as to whether an individual is “drunk,” the 
reports of a committee of the British Medical Association contain important 
and practical information (Journal AMA—Vol. C, 376, 1933, Fisher). 

Thus the word, “drunk,” should always be taken to mean that the person was 
so much under the influence of alcohol as to have lost control of his faculties 
to such an extent as to render him unable to execute safely the occupation in 
which he was engaged at the time. It is desirable that a medical practitioner 
should base his opinion on: whether the person has recently consumed alcohol or 
whether his state is due to a sickness which causes symptoms similar to those 
of alcoholic intoxication. Parenthetically I might mention that there are some 
67 clinical conditions that have symptoms similar to alcohol intoxication; 
whether there is alcoholic liquor in the breath; a dry, furred tongue, or irregu- 
larities in behavior such as insolence, abusive language, loquacity, excitement 
or sullenness and disorder of dress; whether there are eye symptoms such as 
suffusion of the conjunctiva and reaction of the pupils. The pupils may vary 
from extreme dilatation to extreme contraction and may be equal or unequal; 
whether there is hesitancy and thickness in speech, and tremors and errors of 
coordination and orientation. 

There is no single test by itself which would justify a medical practitioner in 
deciding that the amount of alcohol consumed had caused a person to lose con- 
trol of his faculties to such an extent as to render him unable to execute safely 
the occupation on which he was engaged at the time. A correct conclusion can 
only be arrived at by the results of the consideration of a combination of tests 
as indicated above. 

A complete medical examination may be needed to exclude the possibility of 
some other clinical condition being the sole or partial cause of the symptoms. 
Cases of disseminated sclerosis, epilepsy, cerebral syphilis, cerebral thrombosis, 
syringomyelia, hyper-insulinism, and drug idiosyncrasy, in persons accused of 
being under the influence of alcohol, have been met with in our experience; the 
diagnosis being complicated in most cases by the fact that alcohol had been 
consumed recently. 

In the normal case of a person suspected of driving while under the influence 
of drink, he should be asked by the police for his consent to a medical examina- 
tion and tests, and should be made to understand that the result may be used 
as evidence, and that he should not be compelled to submit. In the average case, 
before being examined by the police doctor, the suspect ought to be charged 
and cautioned in the usual way. The accused should be informed of his right 
to summon his own doctor, and be afforded facilities for doing so, but the police 
examination should not be delayed until that other doctor is present. 

The examination should normally proceed without the presence of police 
officers and any interrogation of the accused by the doctor with regard to recent 
events should be directed solely to testing his memory and coherence and not to 
detecting information bearing on his guilt. Any information which might be 
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incidentally elicited must not be communicated to the police. If consent to 
examination was refused, that fact could be proven in evidence, but the doctor, 
if summoned, should confine himself to observation without examination or test. 

Briefly, “intoxication” is an arbitrary degree of alcoholic influence defined 
variously by different authorities. Jetter’s Criteria, which are fairly rigid, are 
as follows: 

Gross gait abnormality or inability to walk; 

Gross swaying; reeling or staggering. Considered sine qua non. In addition 
to at least two of the following: 

Gross abnormality of speech, or inability to speak, sii as slurring in answer 
to simple questions, e.g., name, age, address, etc., tongue-twisters. Flushed face. 
Dilated pupils. Alcoholic odor to breath. 

Severe intoxication is manifested by stupor, coma, incontinence, circulatory 
collapse, respiratory depression. 


LABORATORY DIAGNOSIS OF ALCOHOL INTOXICATION 


Laboratory tests are helpful in the diagnosis of alcohol intoxication. Blood 
is the best fluid to be examined. Urine is satisfactory only when specific pro- 
cedure is followed. Breath alcohol techniques are of quantitative value when 
variation in pulmonary dynamics in health and disease are taken into considera- 
tion. Spinal fluid measurement is of practical value only when patient is hos- 
pitalized. Lumbar fluid not as representative as cisternal fluid. 

From the examination of the blood, urinary, breath and spinal fluid alcohol, 
it can be shown that the individual has consumed alcohol very recently; that 
there is present in the specimen examined a concentration of alcohol which is, 
or is not, consistent with a state of sobriety; that a certain minimum amount of 
alcohol has been consumed. 

Experiments have shown that the blood alcohol content of a fresh blood sam- 
ple, provided that the container is securely closed, will remain substantially 
unchanged for a considerable period—two weeks at least. There is a relation- 
ship between blood alcohol concentrations and clinical manifestations. The 
following remarks are based on a person of average size (150 pounds). For 
those weighing considerably more or less, the amount would have to be cor- 
respondingly more or less to produce the same result. The effect at each stage 
will diminish as the concentration of alcohol in the blood is reduced by being 
oxidized and eliminated. Normal, blood and urine alcohol 5 to 15 hundredths 
percent. 

Social stage, blood up to 5 hundredths percent. Urine 1 to 6 hundredths per- 
cent. This stage will be produced by two glasses or bottle of beer; or one high- 
ball or cocktail (two when taken with chips, crackers, etc.). The effects are 
slight. Feeling of bodily warmth and well being, mild euphoria, behawior tests 
normal. 

Pre-intoxication to intoxication stage: Blood 5 to 15 hundredths percent. 
Urine 6 to 20 hundredths percent. Two to eight bottles of beer or two to four 
highballs. In this stage there will be a release of social inhibitions, emotional 
instability, slowered response to stimuli and neuromuscular incoordination. 
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Some individuals are easily recognized as intoxicated with a blood alcohol 
level of 9 hundredths percent. Others seemingly are not much affected at 15 
hundredths percent in the blood, but judgment is impaired and their control 
required for quick responses is impaired. 

Intoxication stage (confused state): Blood alcohol level 15 to 30 hundredths 
percent; urine 20 to 40 hundredths percent. This stage will be produced by one 
half to one pint of whisky over a short drinking period. The symptoms and be- 
havior will be typical for intoxication. 

Stuporous stage: Blood alcohol level 30 to 40 hundredths percent; urine 37 
to 50 hundredths percent. One pint or more of whisky. The drinker will be in 
a stage of stupor and respond only to strong stimuli. 

Paralytic stage—coma or narcosis: Blood alcohol level 40 to 60 hundredths 
percent. In this stage the drinker cannot be aroused; his reflexes will be de- 
pressed, temperature will be subnormal; breathing stertorous and death is a 
possibility. 

It might be of interest to mention some rule of thumb approximations for the 
average size man (150 pounds). 

Each ounce of ingested whisky is equivalent to 2 hundredths percent blood 
alcohol. Blood alcohol. concentration decreases at a rate of 2 to 4 hundredths 
percent per hour after absorption. One cubic centimeter of ingested alcohol per 
Kg. (2.2 Ibs.) results in an approximate blood level of 10 hundredths percent. 
Two cc. of whisky (100 proof) equals 1 cc. of alcohol. One bottle of beer (12 
ounces of 4-5 percent) equals one ounce of whisky in alcohol content. Under 
the influence (drunkenness) is assumed at 0.15 to 0.25 percent blood alcohol and 
may result from approximately 5 oz. of alcohol; 16 oz. of whisky or 8 oz. of 
alcohol can result in a blood alcohol level as high as 30 hundredths percent. 
Death in acute alcohol intoxication occurs from respiratory depression at blood 
levels of 0.5 percent and up. 

Practically, few people die with alcohol at these blood alcohol levels since 
there is usually a lag between the initiation of irreversible changes (i.e., when 50 
hundredths percent alcohol has been reached) and the time of death. During 
this interval, in which the person is comatose, alcohol in tissues is continually 
being metabolized. Net result is that at death, alcohol is lower (less than 50 
hundredths percent; anywhere from 10 hundredths percent or higher depending 
upon period of survival). 

Diagnosis is made on basis of anamnestic data and the lack of an otherwise 
adequate pathological explanation for death. Deaths contributed to by alcohol 
intoxication include traffic and other accidents; choking, burns, asphyxiation 
from CO, falls, etc.; suicide and homicide; increased susceptibility to disease, 
especially pneumonia; synergistic effect of alcohol, barbiturates and the tran- 
quilizing drugs. Most of the tranquilizing drugs will increase, potentiate, the 
physiological effect of alcohol by two or three times the actual amount of alcohol 
consumed. 

The use of chemical tests as evidence of drinking, in traffic accidents, etc., 
has been incorporated into the legislation of many European countries. In 
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the United States at least 27 states have established similar laws. In 900 local 
communities the tests are utilized as legal procedure. The National Safety 
Council, the American Medical Association, and the legislation of at least 27 
states have established the following blood values as standards for interpreting 
degree of alcohol intoxication primarily in traffic accidents: 

(1) 0.05 percent or less by weight is prima facie evidence that the indi- 
vidual was not under the influence of alcohol. 

(2) 0.05-0.15 percent which is a liberal wide zone, alcoholic influence 
usually is present but courts of law are advised to consider the be- 
havior of the individual and circumstances leading to the arrest in 
making their decision. 

(3) 0.15 percent and up is considered indicative and prima facie evidence 
of “under the influence,” since every individual with this concentration 
would have lost to a measurable extent some of that clearness of 
intellect and control of himself that he would normally possess. 

In order to ensure that chemical evidence of alcoholism will be admissible 
as evidence, strict attention to procedural detail must be paid in all of the 
following phases: 

Drawing the specimen of blood; witnesses must be present; non-alcohol 

skin sterilization; proper labeling, etc. 

Continuity of possession must be insured throughout. 

Analysis of specimen: qualified laboratory and technicians, accepted meth- 

ods and proper controls, etc. 

Interpretation of results by “expert,” i.e., one who is thoroughly conversant 

with techniques, the literature, controversial issues, as well as experienced 

in practical aspects of the problem. 

The legal issues involved in utilization of chemical tests would raise the 

following questions: 

Do compulsory tests violate constitutional rights of the accused? Most 
courts at present seem to require that a person must consent to the 
test as a prerequisite to its use in evidence. The admission of results 
of tests made without consent have been opposed on three different 
counts as a violation of 

the 5th Constitutional Amendment which provides against com- 

pulsory self-incrimination; 

the 4th Constitutional Amendment which protects against unlawful 

search and seizure of an individual or his property. 

Due process of law as it relates to the right of privacy. 

Most of the opinions handed down by higher courts affirm that none of 

the above are violated by compulsory testing. 


ALCOHOLISM 


Alcoholism has been defined in many ways by those who claim less ignorance 
than most professional persons who have contact with the problem. I strongly 
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subscribe to the following definition by Mark Keller of the Yale Center of 
Alcohol Studies, New Haven, Connecticut. 
“Alcoholism is a chronic disease manifested by repeated implicative drinking 
so as to cause injury to the drinker’s health or to his social or economic 
functioning.” 

Alcoholism is, in part, a social phenomenon—therefore, there are many alcohol- 
isms. Alcoholics rarely become criminals although many criminals become 
alcoholics. 

If, in your practice, you have cases that involve alcoholism and you need 
proof to establish the fact of alcoholism, then the following evidence must 
be found: 

1. That the person accused is known to use alcoholic beverages periodically 
to excess and over a period of years, usually ten or more. 

2. That because he has used alcoholic beverages to excess he has had 
medical care to relieve him of physical disabilities related to his drinking. 

3. That his behavior has been noted by his friends, associates and fellow 
workers and tradesmen to be different than what might be considered 
normal and, especially, when compared to his own behavior prior to 
the time he commenced the excessive use of alcohol. 

This behavior would include the habit of putting off when he should complete 
his work. It will be noticed he is easily irritated. He shows tendencies to 
establish excuses. He makes decisions based upon emotional reactions rather 
than utilize his known ability to analyze and think out. 

The most likely persons to furnish the information are his family, friends, 
business associates and family physician. In many instances unless they are 
convinced the information would be helpful to the accused they would be re- 
luctant to give any, or might even deny such knowledge. 

The “proof” that one is an alcoholic requires not only facts from his record 
of medical care, hospitalization, A.A. membership, job performance, behavior 
pattern, etc., but also that his use of alcohol regularly deviates from the norm, 
is increasingly beyond his rational control and has clearly damaged his life. 

Cards upon which you may write questions that I will attempt to answer 
have been distributed throughout the hall. You will also find near you a Guide 
to Alcohol Intoxication which you may wish to check before you attend the 
cocktail party. I will also be glad to discuss any questions you may desire to 
offer from the floor. 

(Applause). 

Question: I was curious as to what the difference in weight makes in the 
test figures which you have on this chart. (Laughter). 

Dr. Duncan: The chart to which you refer is “Stages of Acute Alcoholic 
influence/intoxication.” The weight (percent by weight), designates the weight 
of the alcohol level in the blood and urine specimens. 

Question: You say you lose your tolerance for alcohol. 

Dr. Duncan: It is a matter of common knowledge that some persons, par- 
ticularly those who, over a long period of time, have regularly consumed daily 
quantities of alcoholic beverages, can take comparatively large amounts of liquor 
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without apparently being seriously affected thereby. The nature of this tolerance 
or habituation is not clearly understood. It appears to be composed of two 
factors—a consumption tolerance; due to variable factors in absorption, dis- 
tribution and elimination of alcohol, and a constitutional tolerance which is 
based on pharmacological susceptibility to alcohol in the nerve cell itself. Fre- 
quently, these same people who build a tolerance to alcohol will, through some 
unknown mechanism, become sensitive to alcohol—and other drugs; probably 
a constitutional reaction. In other words, they become allergic—a small quantity 
of alcohol, when consumed, will seriously affect them. 

Question: Doctor, will you state again the effect of tranquilizing medicine. 

Dr. Duncan: I stated that if one drank alcoholic beverages and took tran- 
quilizing drugs that the effect of alcohol on their body functions would be 
potentiated, that is—if they drank two portions of an alcoholic beverage they 
would show the effect of four to six portions of the alcohol contained in the 
beverage but their blood alcohol level in the blood would not be above the 
level that the two portions of the beverage would produce under ordinary 
circumstances. 

Mr. PrumMer: Actually this figure that we've arrived at, .15 percent is ac- 
tually giving the driver a break? Actually, New York has recently reduced theirs 
to .10 percent and I think a lot of authorities feel that .10 percent is the point 
where most everyone is under the influence, at least as far as their operation 
of a vehicle. 

Dr. Duncan: That’s right. Drivers should always be abstinent. 

Mr. PLuMMER: One more question. Are they making any headway, is there 
any test that can be used with alcohol and tranquilizers. There is quite a 
problem in that respect. Somebody will have one or two drinks, you throw in 
a tranquilizer, and they’re stoned. But, yet, when you get a blood test on them, 
they come back way under, and you haven't even got a presumption there, and 
the law enforcement officer is in a heck of a mess. 

Dr. Duncan: There are no practical laboratory tests to determine the blood 
level of the tranquilizer. The proof of being under the influence of a drug 
and/or alcohol and a drug will be based upon the person’s behavior noted at 
the time of the investigation. On the Alcoholic Influence Report Form compiled 
by the National Safety Council there is a question, “Are you taking medicine?” 

Mr. PLuMMER: But how can you prove it? Nobody ever had more than one 
beer. 

Dr. Duncan: The blood alcohol level can be tested. A careful report of the 
person’s behavior at the time of the accident or “difficulty,” properly witnessed 
will add materially to proof that he was “influenced,” or is an inadequate person 
because he is ill, mentally or otherwise. 

Mr. ArtHuR Hopcson (Lyons): Doctor, can you give us any formula about 
how a fellow dries out? In other words, he has .15 blood alcohol level. How 
many hours until that blood level is down to zero, say? 

Docror Duncan: The liver will oxidize alcohol at the rate of 10 to 15 cubic 
centimeters (about 2 to 3 teaspoonfuls) per hour. If one ounce of whisky (100 


proof) will raise the blood alcohol level in a 150 pound man who has no food 
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in the stomach and little liquid .02 percent, then eight drinks would produce 
a blood alcohol level of .16 percent, providing he drank it in one hour. To 
eliminate the consumed alcohol would take 8 hours, that is the liver would 
oxidize approximately .02 percent per hour. In other words it will take as 
many hours to eliminate the alcohol in the body as the number of drinks of 
alcoholic beverage containing about 15 cc. of alcohol to each measure (one 
ounce of whisky or one bottle of beer) that the person took to produce the 
blood alcohol level. 

Mr. Dan Dwyer (Wichita): Doctor, I was just wondering if, once a person 
is definitely established as drunk, is there anything they can eat or drink, or 
anything else they can do to hasten the repossession of their faculties? 

Dr. Duncan: Yes, there is a drug that will help them to apparently regain 
their faculties. None that will increase the elimination of the alcohol from the 
body tissues. Alcohol from the body is disposed (eliminated) by two processes; 
oxidation and elimination. Of these, oxidation is the more important in a quanti- 
tative sense. The first step takes place in the liver with its complex system of 
enzymes or ferments. The rate at which the liver oxidizes alcohol is constant 
and uniform for everyone, veteran drinkers and novices alike. It can neither 
be hastened nor retarded by exercise, sweating, deep breathing, cold showers, 
drugs or anything else. The mechanism of the liver is an impartial and incor- 
ruptible timekeeper. 

Mr. WarREN SHAw (Topeka): Doctor, does the disease, alcoholism, come 
rapidly or is it due to a long time use of alcohol; or prolonged use of alcohol? 

Dr. Duncan: The disease of alcoholism is developed over a prolonged time 
through the excessive use of alcoholic beverages. The exact mechanism is not 
thoroughly understood. Some persons may become an alcoholic in a few years. 
Ordinarily ten or more years are required. 

Mr. SHaw: The reason I asked is that some alcoholics, or supposed alcoholics, 
seem to become that way rather rapidly, and others apparently drink along at 
the same time and are not. I just wondered why? 

Dr. Duncan: How fast people become alcoholics depends a great deal upon 
their chemical components, natural and acquired. Environment contributes. 

Question: Doctor, what would be the effect of a diabetic having insulin, on 
the test? 

Dr. Duncan: Practically none on the test. I mean that the alcohol in the 
body would not be changed. If the diabetic was not stabilized—that is sugar 
intake with his natural ability plus insulin to metabolize the sugar, his behavior 
might be affected because of too much insulin or too much sugar in his blood. 

Question: I mean as to the alcohol test, such as the balloon test? 

Dr. Duncan: I know of no reason why the test should be affected. 

Question: I was wondering what the effect of drowning would have on a 
blood alcohol test where the person stayed in the water for any length of time. 
Also, the second phase of that—if the person were drowned at the same time, 
would their percent of dlcohol in the blood remain proportionate? 

Dr. Duncan: If the body were not decomposed there would be no change in 
the blood alcohol level because of drowning, if the blood sample was taken 
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from the extremities, right heart, spinal fluid or the brain tissue. If the blood 
was taken from the left heart after the body had been in the water for a long 
period, diffusion of alcohol in the blood of the left heart into the water logged 
lung might, but slightly, lower the alcohol level. As to the second phase, i.e., if 
the person were drowned and the body was recovered within a short period there 
should be no change in the blood alcohol level as it existed immediately before 
drowning and soon after drowning. 

Question: What about the proportion, between two individuals, say who 
drowned at the same time, later? j 

Dr. Duncan: There should be no changes except as stated in my previous 
answer. At least, I have no knowledge that changes would occur. 

( Applause ) 

CHamRMAN Cuapin: Doctor, thank you very much for that fine presentation 
and discussion of your subject and I know these gentlemen all recognize an 
expert when they hear one. 

I know that after hearing this fine discussion, presented not from the tem- 
perance standpoint, but from a scientific standpoint, that you realize the fact 
that I’m from Medicine Lodge, which is the home town of that hatchet-wielding 
crusader, Carry Nation, has nothing to do with this particular part of the program; 
and in fact, before I adjourn you, I might tell you a little story. I attended a 
meeting a couple of months ago, several of us were speaking on the program, and 
I was one of the first to speak. We had had a little cocktail party before the 
banquet and the evening speeches, and so the speaker who followed me, who 
was a good speaker and had been at the cocktail party also, said something to 
the effect that we had several boys here from Medicine Lodge who he knew 
were imbued with the spirit of Carry Nation, and he said, “In fact, the speaker 
who just appeared before you, and some of these other boys have been fighting 
whisky for years.” (Laughter). 

Now for any of you who are interested in exploring this subject further, I 
understand the cocktail hour is ready to start, and so you are adjourned. 

( Applause ). 
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FROM TOPEKA TO WASHINGTON—A CASE HISTORY 
IN PUBLIC SERVICE 


By Dr. Lincoin Situ, Associate Professor of Political Science 
New York University, Washington Square, New York City 


The late Richard B. McEntire’s service to the State of Kansas on its Corporation 
Commission and to the United States on the Securities and Exchange Commission 
is a stellar example of the citizen-lawyer who made a career in the emerging 
profession of regulatory administration. His record on both state and national 
horizons is of vast significance to present and future generations, because his 
achievements on the two agencies will have catalytic influence on millions 
of citizens who use the services he helped to regulate in Topeka and Washington. 

Although this study has repercussions far beyond the purview of one state, 
Mr. McEntire’s entrance into the configuration occurred at a critical period 
in the evolution of public regulation in his State. Its counterpart, the regulatory 
movement, is complementary to and coextensive with a segment of business his- 
tory in Kansas and administrative control in the United States. The article covers 
a neglected aspect of public administration and political science, because virtually 
nothing has been written on how a regulatory commissioner is appointed through 
the political process. Commissioners are not born; there are no formal training 
schools for them; and, for the most part, men of promise must be recruited 
whose training and experience coincides with a segment of the work. Men are 
sought who will learn and grow on the job. 

This article epitomizes the practical application of many general postulates 
advanced in the series on regulatory administration.! Both of Mr. McEntire’s 
appointments resulted from a combination of two distinct and yet interrelated 
factors: (1) Preeminent individual vocational qualifications for the position; 
and (2) personal and political contacts with the “right” people at opportune 
times. His selection showed a happy balance between the two not mutually ex- 
clusive bases.? It also illustrates wisdom and professional acumen in the selec- 
tion of one or more attorneys for the guidance of regulatory tribunals in their 
formulative stages of development. 

In 1933 the Legislature revised and extended public regulation in Kansas.? Mr. 
McEntire became involved in the new policies almost immediately after their 
inception through his work with motor carriers. At this time motor-carrier trans- 
portation represented an enigmatic crazy quilt—chaos reigned supreme for lack 
1 Here are citations for ag articles by this writer: “Lawyers As Regulatory Commissioners,” George 

Lew ggg Law Review, March 1955; “Accountants As Re tory Commissioners, ” Public Utilities Fort- 

pay anuary 17, 1957; “Engineers As Regulatory Commissioners,” ibid., Part I November 7, 1957, 

November 21, 1957; “‘Laymen Regulatory Commissioners,” ibid., Part I May 7, 1959, Part II May 

14, 1959; “Profess ional Ad: Administrators As R tory Commissioners,” ‘bid., August 13, 1959; “Business- 

men As Regulatory Commissioners,” The Jou of Business, Summer, 1958. 

2 The allegation is that a commissioner needs to be well known in order to inspire the public with confidence 
in the agency. If he lacks technical knowledge of the subject, he can rely on staff experts for assistance. 
On the other hand, an adept commissioner needs to be familiar with the substance OF regulation lest he 
become a prisoner in the hands of permanent staff officials. 

3 Here is a capsulization of the history of the Kansas Commission: The first regulato: y was the State 
Railroad Commission created in 1883, approximately four years before the Interstate =. Commission. 
Later, in 1911 r. a and electric service gained prominence, the ange ge aay we was changed to 
the Public U ion. For a short time in 1920 the Kansas Court of Industrial ustrial Relations took 


over all duties ~ x regulation. After a few months, however, a utilities were ——— bid the Public 
Service Commission. The State Corporation Commission, with added duties, was created in 193. 
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of a regulatory pattern. Many responsible truckers as well as the public demanded 
state action. The newly created Corporation Commission was charged with this 
phase of regulation as well as others. As a young attorney, Mr. McEntire often 
was hired to represent the interests of truckers. Thus, his initial experience in 
the regulatory periphery was as a practicing attorney. And one of the better 
entering wedges for a career in regulation is legal education and experience.® 
He helped to create precedents now firmly established in Kansas regulatory pro- 
cedure and law. Although the Corporation Commission rated high before he 
joined it, Mr. McEntire’s ascendancy when it was a going and growing concern 
made positive and continuing contributions to its history. 

The case of Commissioner McEntire, despite several interesting and unique 
twists, follows the two-point pattern numerated above. He drifted into regulatory 
administration on a part-time basis almost by accident, but before long was 
specializing in certain phases and was meeting successfully important challenges 
in the public interest. His working contacts brought him face-to-face with key 
political figures not only in his State but also in the Southwestern region. Even 
though some of these were from the opposite political party, mutual personal 
and professional regards slowly grew; and political leaders induced and inveigled 
him into important public posts. He went on to the state commission after having 
served on its staff, and had to make the all-important decision whether to re- 
nounce a tenure position for a top political appointment without receiving a 
significant salary increase. 

As a practicing attorney in the State Capital, Topeka, he found himself doing 
considerable motor carrier work before the state commission. He had worked 
his way through law school as an insurance adjustor, and made numerous contacts 
with truckers. Although that was not his legal specialty, some of these interests 
hired him to represent them before the commission. In the early and middle 
thirties a young attorney had to take whatever came his way, and soon he had 
obtained a clientele on the utility fringe. He practiced from 1934-1939. 

Mr. McEntire was always interested in politics, having served as Republican 
Precinct Committeeman. In 1937, the state's Democratic administration had 
stepped on his toes, and so in 1938 he participated quite actively in county 
headquarters in behalf of a successful Republican cause. At that time there 
was a large turnover in the staff of the State Corporation Commission, because 
it did not yet come under civil service rules.* Not being interested in a political 
appointment, twice he rejected offers of a staff position. But finally, at the 
insistence of one commissioner, McEntire agreed to work half-time for six 
weeks. At that time there were two Republican commissioners (the election of 
a commissioner to the State Supreme Court had caused one vacancy), and one 
holdover Democrat, who realized that Mr. McEntire was familiar with many 





* Jurisdiction was extended to public utilities, motor carriers, speculative securities, and oil proration; a little 
later gas conservation and supervision of ~ ah nay of abandoned wells were added 
5It is true, of course, that the ) sveraes lawyer is not an expert in in administrative law and knows less about 
u! law, but with a trained es can acquire this knowledge more rapidly than an outsider. See 
on la af eee Ye Now 1 ‘ 
°A few states ) mioneesed te Se caulstents under merit systems to promote professional expertise, as 
pa a to more widespread as the lines of state administrative 
were drawn more tightly. io did not adopt the reform until the State was set for a gen- 
Ms merit system and not one merely in name. 
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of the motor carrier problems confronting the commission, and that he might 
be helpful during the period of extensive turnover in personnel. Soon he was 
working full-time; he stayed for seven years. He was made a special attorney 
for the commission, handling motor carrier and speculative securities cases. 

During the early portion of his service with the State Commission, it was 
undergoing something of reorganization from several angles, not the least of 
which was that of personnel. As a result, it was a time of extreme activity, with 
long hours and covering a wide range of subjects, since the jurisdiction of the 
Kansas Commission is extremely broad.’ In this kind of milieu, employees found 
themselves covering a wide range of functions. 

It was also during this period that McEntire became acquainted with the 
then new Chairman of the Commission, Andrew F. Schoeppel, who later became 
Governor of the State of Kansas, and presently is senior United States Senator 
from that state. Schoeppel, finding the Commission temporarily short of lawyers, 
assigned McEntire to the Securities Division as its counsel, in addition to his 
motor carrier duties. 

From this sort of relationship, punctuated by occasional and sometimes heated 
disagreements, a strong bond of confidence grew. A vacancy in the office of 
Commission Secretary occurred, and the Chairman drafted McEntire, rather 
against the latter’s will, to accept that post in addition to retaining a part of his 
legal responsibilities. As Secretary, McEntire was shortly delegated the major 
administrative responsibility for the various functions of the agency which had 
theretofore been handled chiefly by the various Commissioners. Transferral of 
the Commission’s offices out of an old state office-building into a privately owned 
down-town office building involved reorganization of the entire physical layout 
of six of the seven divisions of the Commission and provided the new Secretary 
with a good training course in his administrative duties. Work on the legislative 
program of the Commission gave experience on that aspect of regulation. 

After a little more than three years of this type of activity, Chairman Schoeppel’s 
name began to be mentioned as a likely candidate for Governor. To the limit 
of his ability and of the proprieties, McEntire became active in urging him to 
make the race, and after his decision to run, in doing whatever was possible to 
support his candidacy. 

Schoeppel was elected Governor. A month later the general counsel to the 
commission resigned. With the approval of the new Governor, the commissioners 
promoted McEntire to this post. An immediate task confronting the commission 
at that time (and a very important one to the entire Southwest) was the regula- 
tion and proration of natural gas. The general counsel wanted positive action, 
but doubted the constitutionality of the statute under which the commission 
could act. The matter was tied up in a mass of litigation in which the Commission 
7In the words of Mr. McEntire: The Commission “‘is called a ‘quasi judicial’ body . .. In aie respects, it 

exercises legislative functions, as in rate making and in granting franchises. It concerns itself with valuable 

property rights, oe fa ES a ont i? oo = the -F - iY Cy << mt ong nes ogee 
including telephones, tele; 4+ — systems, tee. and power producing facilities. It is further designated 

EF im ty cote tap tee compel Reegemat dear of alteldnindeg to poontion pod operon, sacs 

relating to the production of petroleum and natural gas, and with the conservation of water.” “The 


mission and How It Operates,” mimeo. speech by Richard B. McEntire, Secretary and Special Attorney to 
the Commission (p. 4, no date). 
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had been repeatedly enjoined. Although the matter of prorating the Hugoton 
Field had been pending for eight years, in exactly 13 months after taking office, 
McEntire had this giant field under a proration order. 

Another important piece of litigation involved the disposition of refunds col- 
lected under rate orders of the Federal Power Commission. One of the early 
cases was a Kansas situation where the question presented was: “who gets the 
refund from the pipeline—the distribution company or the ultimate consumer?” 
By anticipating the problem and securing the filing of contingent rate schedules, 
McEntire solved the question insofar as Kansas was concerned. During his serv- 
ice as General Counsel, McEntire became more closely acquainted with the work 
of federal agencies, since the commission was, by statute, required to protect 
the interests of the state in the federal commissions. At this time the Petroleum 
Administration for War was operating, and part of the General Counsel’s duties 
involved work with that agency as well. 

The next promotion was a commissionership. The Chairman had resigned for 
war service, and the interim appointee did not wish reappointment. The Gov- 
ernor offered the post to McEntire. At his age, he thought he might be better 
off personally fighting cases than sitting on the commission, and he also felt an 
incumbent commissioner deserved the chairmanship. He finally accepted when 
that particular commissioner joined the Governor in asking him to become 
chairman. 

As Chairman of the Commission, McEntire tried to be both reasonable and 
practical in his approach to regulatory problems. “I told the governor,” said 
McEntire, “We will run our shop to keep you from losing too many votes, but 
don’t expect a regulatory body to make you any votes.” He further explained 
that a commission is not much of a political asset to any administration, especially 
after the newness has worn off. At first there can be a flush of new accomplish- 
ments, as an agency grapples with its initial challenges but before long a com- 
mission settles down and becomes immersed in important but thankless routine 
tasks. “At this stage,” he commented, “they usually get along better when their 
names are not in the paper.” On the other hand, he explained that a commission 
is charged with keeping the public informed, and that press releases are always 
important agency functions. While proceeding in a matter-of-fact way, however, 
the Kansas Commission cleaned up the gas situation in the State. The Legislature 
subsequently lent a willing ear to Commission recommendations which resulted 
in important amendments to the law. Specialists in administrative law point to 
situations like this as an ideal relationship between administrative agencies and 
the American political process. Commissioners are required to administer the 
law as they find it; they cannot alter legislative mandates. However, expert ad- 
ministrative tribunals have planning functions to perform simultaneously. One 
of these is to advise legislatures in making important policy decisions in the 
perspective of empirical experience and administratve expertise. 

Both as General Counsel and Chairman of the Commission, Mr. McEntire 
represented the interests of Kansas before federal agencies, especially the Inter- 





8 Senator Douglas called this degenerative disease “‘administrativitis.” The concept is elaborated in Ethics in 
Government, by Paul H. Douglas (Cambridge, 1952), pp. 29-30. 
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state Commerce Commission and the Federal Power Commission. Kansas took 
the lead in a gas investigation, and as Chairman he was called upon to testify 
at length several times before congressional committees. He also had some con- 
tacts with the Securities and Exchange Commission, but very little litigation 
before it. He was an active participant in the proceedings of the National Asso- 
ciation of Railroad and Utilities Commissioners, serving on its executive com- 
mittee and on the special gas committee. This professional organization in reg- 
ulatory administration often plays a role in the choice of commissioners akin 
to that of state and national bar associations in the selection of judges. Formal 
action is not taken, but its influence is pervasive in vouching for the character 
and standing of its members. Mr. McEntire thus established good connections 
with professional men and with congressional and administrative leaders in 
Washington. 

In March of 1946 a predecessor returned from war service, and McEntire felt 
so strongly that returning veterans should return to their old jobs that he resigned 
and urged the reinstatement of the former commissioner. However, he allowed 
the date of his resignation to be set ahead for about 30 days to finish up some 
pending cases. Mr. McEntire made plans to return to private law practice. 
Completely unbeknown to him, some friends began pushing him for the vacancy 
on the Securities and Exchange Commission caused by the resignation of Com- 
missioner Sumner T. Pike. There are many missing links in his knowledge of the 
chain of events which sent him to Washington. 

While attending a Federal Power Commission hearing at Charleston, West 
Virginia, Mr. McEntire received a telephone call from Matthew Connolley, ap- 
pointment secretary to the President, to the effect that President Truman would 
like to see him at the White House four or five days hence. Having no idea what 
was behind the summons, he inquired of friends, but obtained no positive infor- 
mation. Finally, he got an indication that it would be a proffer of an SEC 
appointment. 

In the course of his state commission service, he had greatly widened his 
acquaintanceship, both in and out of the state. Particularly in the NARUC and 
Interstate Oil Compact work, he became friendly to, and worked very closely 
with folks in other states and of both political parties, and many not in public 
life at all. While he has never learned just how, or why, his name was urged 
upon President Truman, he had heard of friends in various places who were 
consulted. Personally he was inclined to believe that Governor (now Senator) 
Robert S. Kerr of Oklahoma, whom he had been privileged to get to know and 
work with in the Compact, probably was an important factor in the choice, and 
spoke strongly on his behalf. 

The Kansas congressional delegation (then solidly Republican) did not know 
of the move. While talking with the President, the latter inquired, among other 
things, if McEntire would have any trouble being confirmed by the Senate, insofar 
as the Kansas Senators and the Republican minority were concerned, and sug- 
gested that he check with the two Kansas Senators. Subsequently McEntire did 
so, and notified the White House that his Senators approved. After considering 
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the offer for about a week, he accepted. The nomination was made a few days 
later. 

His acceptance of the honor was not an easy decision. He had challenging 
opportunities awaiting him in Kansas. On the other hand, he did not want to 
let down the folks who went to bat for him. Furthermore, as a friend told him, 
since he had a shot in the “minor leagues,” the dare “to bat against big league 
pitching” appealed to him. 

What influence did the members of the Securities and Exchange Commission 
have in the selection of Commissioner McEntire? Probably it was relatively little. 
McEntire knew Commissioner Robert B. Healy through their work with the 
NARUC, and he had just met Commissioner McConnaughey. He had heard that 
somebody asked Judge Healy about him, and the latter was alleged to have re- 
plied: “Yes, I know him, and he'll do.” Commissioner McEntire had the definite 
impression from his experience on the SEC that the White House did not con- 
sult the members of the Commission when appointments from the then minority 
Republican Party were about to be made. It was his belief, however, that the 
majority members probably had some measure of influence when a vacancy in 
their own ranks occurred. 

The nomination went before the Senate committee on banking and currency, 
which was then engaged strenuously in OPA legislation. Six weeks later con- 
firmation was considered; it went through easily. McEntire received notice of 
the appointment in Kansas, and started back to Washington to take the oath of 
office. An unusual development then occurred. Senator Tobey had expressed 
an interest in the nomination, but was absent when action thereon was taken. 
He asked the White House to return the appointment, which had not been com- 
pleted since the oath of office had not been administered. Mr. McEntire, having 
just reached Washington, talked with the Kansas Senators, who arranged for 
him to meet Senator Tobey. After a conference of five or ten minutes, Senator 
Tobey expressed his satisfaction. It developed that some unknown persons had 
made vague insinuations against the appointment and had promised to get proof, 
which never came. Senator Tobey’s questions involved such matters as whether 
he had ever worked for any utility out in Kansas, or whether he had been a 
member of a firm which did lots of utility business—contingencies which might 
have tended to disqualify him for the commissionership. But McEntire had no 
contacts with those interests, and the Senator quickly gave him a clean slate, and 
even apologized for the delay and trouble. 

Mr. McEntire’s distinguished record in Washington and his subsequent de- 
cision to return to private practice of law are beyond the scope of this article. 
Remaining space here will be devoted to his analysis of differences between 
regulation at state and national levels, and to some unusual characteristics of 
his public career. 

As a private citizen several years before his untimely death, Ex-Commissioner 
McEntire discussed at length variables between state and national commissioners. 
He spoke with the advantage of historical perspective and after having served 
dual sovereignties; moreover, an official retired from public life is unfettered to 
speak without showing insubordination to higher ups. While there are some 
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affinities between state and national regulation, a national commissioner js 
treading on quite different ground. Mr. McEntire called it going from the minor 
to the major leagues. The lower echelon experience is ever helpful, but a suc- 
cessful national commissioner is one who recognizes that he must display sharper 
dexterity in meeting and solving more complex and complicated problems. 
Nevertheless, state experience is one of the best ways to stimulate the preentry 
thinking of a national commissioner, because it sharpens and accelerates the 
mental process for regulation. 

According to Commissioner McEntire, a basic difference between the two 
levels of regulation is the breadth and strength of federal statutes occasioned 
by a large geographical sweep, as distinguished from the relatively restricted 
amount of jurisdiction delegated to the states. The federal statutes are potent. 
Sometimes the objective is to plug gaps in state regulation—in other cases it 
means exploring and extrapolating in new and untried areas, carving out new 
horizons. Another distinction is that national regulation, from the sheer size of 
the job, is quite impersonal. Much of the state regulation is concerned with 
well known and therefore somewhat more intimate problems and personalities. 
A national commissioner has responsibility now over 50 states—and, in addition, 
is sometimes confronted with territorial and international problems; more often 
than not it is monolithic in character. Federal work is more tedious and pains- 
taking, involving finer point decisions; and he thought a federal commissioner is 
likely to be more cautious in what he does. In Kansas, for example, he knew at 
first hand all important utility systems, the state of their books, and the work 
of their accounting departments—most of which were reduced to rather simple 
terms and figures which could be grasped at a glance. Regulation also was in- 
formal most of the time, and the commissioners often had unconstrained dis- 
cussions to determine where particular lines should be drawn. If the companies 
were willing to abide by informal decisions, legal action seldom was required. 
Sometimes the companies preferred to agree to commission policy decrees in 
order to further their own “public relations” and take credit for rate reductions 
and extensions of service on their own initiative. 

But Mr. McEntire claimed that this strategy and tactics would be “lousy” 
administration at the national level. Federal commissioners cannot have the 
detailed knowledge of activities of companies regulated, and they must rely 
more fully on reports of staff subordinates and trial examiners for preparation 
and conduct of cases which very frequently are pretty formal procedures. Thus, 
while some state commissioners are familiar with much of the substantive matter 
from the ground up, national commissioners are limited to the contours of reg- 
ulation, based on data selected by the staff. A realist knows that technically the 
permanent staff is under the supervision of the commissioners, but in practice 


the tenure members, too, have their own way of doing things.° ‘ 


® Other differences are complementary to this section. National nie are integrated, and have large staffs 
of experts operating under the merit system. Since C longer than state legislatures, it 
can control commissions more positively. On the other hand, eduuinipaction in many states is nonintegrated. 
Some state staffs are small, the spoils tradition is strong, and expertise a relative term. Many state commis- 
sions are more amenable to executive ——— because governors’ functions are continuous. See, The 
Independence of State Regulat Agencies, by, James W. Fesler (Chicago, 1942), pp. 1-2; also “Recent 
Toon in Lg Appointment of Commissioners,” by Lincoln Smith, in Ohio State Law Journal (Autumn, 
» passim 
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In two respects Mr. McEntire was almost a pioneer in establishing his public 
service record: (1) he was appointed to the Kansas Commission from its staff; 
and (2) he entered the federal service via a state commissionership. In the last 
few years these two criteria are recognized as highly desirable; but 15 or 20 
years ago there were only sporadic examples.’ Experience as staff assistant and 
responsibility as a state commissioner today are virtually the only two training 
grounds for careers in regulatory administration. Full exploitation of these two 
focal spots is essential now, in view of recent congressional investigations which 
deplored political activity as a substitute for knowledge of regulatory subjects." 

The other salient feature of Mr. McEntire’s career is that it helped to presage 
a developing dual role between government, private business, and the professions. 
Years ago there was a sort of dyarchy between public service and private em- 
ployment; only men with keen judicious temperaments were suitable for both. 
Mr. McEntire’s original appointment to the staff of the Kansas commission is 
illustrative. Spokesmen for trucking interests could not receive serious consider- 
ation for work on the commission lest those regulated become the regulators. 
Representatives of the public who were hostile to motor carriers likewise were 
precluded from administering the lofty ideals of the new statute. The need was 
for somebody who had intimate knowledge and protracted experience in the area, 
and yet one able to resolve conflicts equitably. Attorney McEntire was an ideal 
choice for the task. His elevation from state to federal office was an even higher 
tribute to his character and innate sense of justice. His record in Kansas was a 
prerequisite for advancement to the national scene in yet another way. Appoint- 
ing officials were sure of his views on private vs. public disputes; but they had 
to ascertain that he had acted impartially in the delicate penumbra of national- 
state relations before ushering him on the Securities and Exchange Commission. 
After his voluntary retirement from public office, his professional cycle was com- 
pleted by a return to private law practice. 

Mr. McEntire was one of a great many men who devoted the best of their pro- 
fessional lives to the public service. Although he looked back with modesty at 
his achievements in Topeka and Washington, his colleagues well knew that he 
deserved public approbation and gratitude for jobs well done. Richard B. 
McEntire, son of Kansas, contributed much to administrative jurisprudence in 
a distinctly American and one of the few political inventions of the last century, 
the independent regulatory commission. 


1 One reason for the paucity of commissioners coming from their staffs is that civil service rules prohibit tenure 
—— from engaging in politics. Hence, they cannot seek promotion from staff to command posts; they 


must championed by political superiors. It should be noted that Mr. McEntire’s political activity was 
before civil service rules applied to the agency. A recent unpublished study by the author reveals a trend 
in the selection of more s men for commissionerships. 

1 Investigation of Regulatory Commissions and Agencies. Interim Report of the Committee on Interstate and 
Foreign Commerce. Subcommittee on Lgislative Oversight. February 9, 1960. 
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SELLING THE MARKET VALUE CONCLUSION* 
By W. D. Davis, Kansas City, Missouri 


CuamMaAN SmirH: Our next speaker is Mr. W. D. Davis of Kansas City, 
Missouri, who is a professional appraiser. Mr. Davis is licensed as a real estate 
broker in some 12 different states, including Kansas and Missouri. For some 15 
years he was the manager of the Suiter Farm Company of Kansas City, Missouri, 
wherein his principal duties were the management of farms located in some 5 
different states, and also included the setting of market values for each of these 
properties. 

In the past he has been employed by the insurance departments of over five 
different states to appraise farms owned by various insurance companies which 
were undergoing examination by them. 

He has done considerable work for the Indian Claims Commission, having 
appraised over 27 million acres of land for some 12 different Indian tribes. 

He has done appraisal work for large ranches, private concerns in connection 
with condemnations, liquidations, sales, purchases, and so forth. 

He has done right-of-way work for various utility companies. 

He has done special types of appraisals, such as, for example, the Wichita 
Municipal Airport at Wichita, which was appraised as to its market value when 
subsequently condemned by the United States for a military field. 

He has done appraisal work in connection with large suburban shopping 
centers, such as Roeland Park Shopping Center at Roeland Park; the Country 
Club Shopping Center in Kansas City North, and others, estimating and setting 
the market value for these various properties in connection with the financing 
and construction and expansion. 

He has done reservoir and dam appraisals, including Toronto Dam, Tuttle 
Creek, Bull Shoals, Table Rock, and others. 

He has done appraisal work on a variety of properties, rock quarries, hotels, 
single and multiple-story stores, parking lots, residences, drive-in theatres, filling 
stations, and others. 

He is a member of over ten different professional societies, and he has been 
retained in a teaching capacity on the staffs of some 12 different state universities 
and colleges. 

Gentlemen, it’s a real pleasure to present to you at this time a man who is 
truly an expert in the field of appraisal, who will speak to us at this time, 
Mr. W. D. Davis of Kansas City, Missouri, a professional appraiser, speaking 
to us on the subject “Selling the Market Value Conclusion.” Mr. Davis. 

( Applause ) 

Mr. Davis: Thank you very much, Mr. Smith. You know, I particularly 
enjoyed hearing Mr. Scott this morning. I have heard of him for a dong time. 
There’s a saying you know, “misery loves company.” And I’m so happy to 
find that there is another profession in which you only have to live and breathe 
to be considered an expert. I am reminded of this experience. In a jurisdiction, 





® Part of “Section Meetings” discussions during the annual esting of the Bar Association of the State of 
Kansas at Kansas City, May 6, 1960 on “Problems of Proof’; Mr. Herman Smith, Parsons, Chairman. 
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not Kansas, so you won't feel hurt, a very fine and honored gentleman who had 
been successful as a farmer and rancher for many years was permitted to testify 
as to the market value of a parcel of real property comprising some six hundred 
thousand dollars or better, and upon inquiry it developed that some 35 years 
ago he had courted the farmer’s daughter, and that that was the last and only 
time he had seen the property. (Laughter) After the trial, I couldn’t help but 
say, “By the way, did you marry the daughter?” He said, “No, she took up with 
a traveling salesman.” (Laughter) So he even lost on that one. 

I am particularly happy to be back in Kansas. You know I cut my eye teeth 
over here in Kansas City, Kansas as an expert witness with a very honored 
gentleman whom many of you will remember, Judge Hopkins. He was the 
first judge under whom I worked, and I assure you it was an experience. I had 
just turned 21, and if you can remember back that far, you can remember what 
a sharp fellow you were at that age, and I was real sharp, so Davis thought. 
I went through my direct examination, but you know the judge didn’t think the 
attorney was doing a very good job of it, so he took it over, and examined me 
as a direct examiner. And then came cross, and the cross-examiner was a little 
slow on the uptake, supposedly, so he didn’t think too much of it, and so he 
then proceeded to cross-examine. me with all of the vigor with which he was 
capable, and I can assure you, he could really do it. I see some of you older 
fellows kind of grin, and Ill tell you, for a young man of 21, that knew the 
answers, he really cut me down to size. But I'll love him forever, for his final 
and closing remark, he turned to the jury and he said, “Ladies and gentlemen, 
I think the kid knows what he’s talking about. Step down, son.” (Laughter) You 
older gentlemen know now that I’ve been through the mill. 

“Selling the Market Value Conclusion” is the story I want to tell you today. 

As a good appraiser always does, I have had the advice and assistance of 
able counsel, Mr. Leonard Thomas here of your city, in trying to understand the 
rules of evidence as they apply in the Kansas jurisdiction. Under his direction 
and with his assistance, I have studied the 7 or 8 or 10 leading cases. The ones 
upon which I have placed principal reliance include the following: Kansas City, 
Olathe, Lawrence and Topeka Railway Company vs. John Weidemann, 77 Kan- 
sas 300; 34 Pac. 146; Adam Yagel, Appellant, vs. Kansas Gas and Electric 
Company, Appellee, 131 Kansas 267; 291 Pac. 786; The Kansas City and Topeka 
Railroad Company vs. Thomas Vickroy, 46 Kansas 248; 26 P 698; The Chicago, 
Kansas and Nebraska Railway Company vs. John T. Stewart et al, 47 Kansas 704; 
28 P 1017; Louise K. Searcy vs. State Highway Commission of the State of Kansas, 
145 Kansas 709, 712; A. W. Kline, Appellant and Cross-Appellee vs. Kansas Gas 
and Electric Company, a Corporation, Appellee and Cross-Appellant, 182 Kansas 
155, 158; Torey vs. Geiser, 150 Kansas 155, 158. 

Based upon the rules, as shown by these cases, which I am told are the 
leading ones, I am going to offer several suggestions that as an appraiser I am 
of the opinion are helpful in selling the market value conclusion and will in 
most jurisdictions and under most circumstances, I hope, be acceptable. Notice 
how carefully I have chosen my words. 
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There are four steps, it seems to me, based upon these rulings, that are per- 
missible and proper in the courts of this state. 

No. 1. The property to be testified to should be thoroughly described. 

No. 2. The appraiser or the expert should carefully describe and thoroughly 
outline all of the uses to which it is adapted and for which it is capable of 
being used. 

No. 3. The expert witness should very fully and thoroughly describe the real 
estate market in the area by demonstrating a ened knowledge of just what 
is going on. 

No. 4. He should estimate the market value of é subject property by a 
careful study based upon a careful study of the property and of the real estate 
market in the neighborhood in which it is located. I will tell you my reasons 
why as we go down through the story. 

I trust you now gather the impression, and I hope to leave it with you more 
clearly, that it is my firm opinion that an expert is an expert only insofar as 
he demonstrates his thorough knowledge of the property under consideration 
and his thorough knowledge of the market in which the appraisal is made. 

First, to describe the property. There are a number of tools that are helpful 
in describing the property. In the field of eminent domain, these tools are 
rarely used, much to my regret. I have brought along a few of them. We have 
used models for many years. Unfortunately, models are something you cannot 
save well. So the ones that are here are borrowed. But let me take just a 
moment to go through some of the examples of aids in describing the property 
which we have at hand. 

Here’s a very famous one, some of you will remember, I am sure, with pleasure. 
It’s an aerial relief of the area of the Atchison Cave located just south of Atchison, 
Kansas. It was used in the trial of the case in Judge Mellott’s court here. I be- 
lieve it was the last large case he was permitted to try in his lifetime. It demon- 
strated, at least to me, several things that were of considerable interest. 

First, here’s the Missouri River to the east of the cave site. Second, Whisky 
Creek ran through separating the hills. Third, the area with which we were 
concerned was the area north of Whisky Creek. And if you will look at it 
carefully at a later time, you will see that there are dotted lines on it showing 
the areas that have been mined out. And then to the north of it, if you look at 
it, you will find the Atchison Park. You will notice the roughness of the terrain. 
You will notice how it lays relative to the road, how it lays relative to the railroad 
and you can even see the dock by which shipments by water could be made. 

The case was tried here. Obviously, many of the jurors had not seen the 
property. They were permitted to view it, which was not anticipated. I was 
of the opinion that such a piece of evidence was of invaluable assistance in 
selling the idea that it was close to the city, that it was rough terrain, that it 
did have good access to railroads and water. 

Now here’s another sort of a demonstration that is sometimes used and is 
quite helpful. I will talk about the picture in front later, but this is a filling 
station site here on 7th Street, which I will use for the purpose of illustration. 
If you drive by it going down 7th Street, this is the way it looks, as sort of a 
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drawing. But you know, it’s a very funny thing. Back in 1930, the City of 
Kansas City widened 7th Street, that is, they acquired the rights to widen 7th 
Street. Now they never got around to it, but as you gentlemen know far better 
than I, the matter of right is that which governs. This is what the man yet 
owns, 17 feet missing here, 47 feet missing here, and a whole chunk of it missing 
at the far end. It’s our opinion and our feeling that such an overlay used properly 
before a jury would be of invaluable help in conveying to them the understanding 
of just what remains to which the man really has rights. 

I think one of the most amusing access rights problems I ever met was on the 
Nut Tree Farm going west out of Sacramento in California. It was one of the 
first limited access cases. When we got to exploring the matter, we found the 
highway line ran one foot from the building; and yet the slab was some 100 feet 
out. You know, in California they do things in a big way. And he had been 
using that 100 feet of parking for lo these many years. He actually thought he 
owned it. The same situation here. This owner just plain doesn’t own that land, 
it belongs to the City of Kansas City, Kansas, and it is necessary and at least 
desirable from my experience, to get across to those to whom you are talking 
the fact that this is what they own. 

Now this is a farm, and as you know, I’m a country boy brought up and still 
live there and like it. This is the Dunlap Farm out in the Tuttle Creek area. This 
is one of the fine Tuttle Creek gentlemen who didn’t get out his gun. Now 
this is an aerial photograph of the property showing the property as a whole. 
Farmers, and all types of businessmen, are accustomed to aerial photographs. 
They know how to read them and how to understand them. We have found 
them extremely helpful. But you know, there’s a funny thing happened about 
this farm. Part of it was taken in fee simple. Now I don’t know any nicer way 
to demonstrate just that which is gone than you just take it in fee simple. And 
this shows, in my judgment, quite clearly, that Mr. Dunlap has this and he has 
that, and that, and never the twain shall meet. He has no right to go directly 
from one to the other. 

Now there’s another thing that happened in this particular case, and that is 
that even that which remains is not without a limitation upon use. And the 
question, of course, arises, as to what areas are still remaining to him with 
unlimited use. Well, here we feel is a fair way of demonstrating it. The area 
above, north of the map, this little corner clear to the southwest corner, are 
still remaining to Mr. Dunlap for unlimited use. But this area here, below the 
taken area, this area to the north remainder is subject to a flowage easement, 
that has certain anticipated frequencies. 

So again it seems to me that this sort of a thing would be of invaluable assist- 
ance in pointing out to the jury: First, Mr. Dunlap has lost this much land; 
and second, that he has lost the rights to the unlimited use of this much land, and 
that what remains to him for his use in the future is this land here. 

Now, there are many other examples of demonstrative evidence that are 
much more complicated. We have borrowed a couple of models and brought 
them here for your consideration. 

This model here is the Quality Hills model. Mr. Kitchen was kind enough 
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to loan it to us, because we felt that it would be a particular type of model 
that would be interesting to you. 

Now you notice here, some of the buildings have already been constructed, 
others are proposed. You will notice that this particular building on your right 
hand side which I believe is the Cliff House, has been rebuilt as a model to a 
larger scale, as shown here. The Cliff House is a proposed motel. Notice how 
nicely the parking is shown, how the flow of cars around it is clearly demon- 
strated. Notice how well it is demonstrated that you are dealing with a three- 
level operation, and how the building lays with the land. 

Now here’s another thing about this model that is interesting. In addition to 
showing the difference in terrain, and the flow of traffic, you know it shows what 
would happen if you would come through here and take out a section of it, and 
how the facility or improvement would be without that particular thing. As a 
matter of fact, this was a casualty of the move, this belongs in here, but since 
we were afraid to try to stick that up while it’s at an angle, this at least also 
demonstrates what would happen with that building removed, like you were 
dealing with a clearance easement or something of that nature. Or if you like it 
better, you know, you could take this thing and saw it off and show the man 
just how it would look with a glide angle plane through it. 

These are but simple examples of good demonstrative evidence. It goes with- 
out saying that the models have to be made to scale, that they have to be right, 
and that there has to be someone who can demonstrate and testify to the court's 
satisfaction that they are right. 

Now having worked for lawyers all my life, and loving them, I have learned 
there are two or three things you always want to know. One is what's it going 
to cost? So I had just as well tell you and let you be done with it, because the 
question I’m sure you're thinking of is, can I afford it? This hangs on the wall 
in my office for the sole reason that it is useful to me and to our employers in 
selling their employers or clients on the idea of really bringing something into 
the courtroom that will be helpful. The first copy of this cost $2,000. Additional 
copies cost about $200 apiece. It is made on plaster of Paris. I understand the 
process is to make the relief on plaster of Paris, then drill a thousand or so holes 
in it, put it on heavy air, soak this thing in water for about two weeks, slap her 
down on it, cut on the air, and there you go. Now I couldn't do it, but there are 
those who seem to be able to do it. 

This model here was made right here in Kansas City, by A & B Model 
Builders, 454 East Donavan Road. They do good work. The cost of it was $2,500. 

Now I'l tell you something of how others were arrived at. Of course you 
know about aerial photographs. That particular model or demonstration you 
see over there, including the work necessary to cut it out and mount it probably 
represents a cost of less than $100. It’s blown up, as you notice. When you get 
into these giant enlargements, they do run into some money. 

Now enough of that. We all know that models are helpful; but when the 
case goes up on appeal, it is only the spoken word, or the written word that 
goes. And therefore it seems to me as an appraiser that it is extremely important 
as an expert witness, in addition to demonstrating to the court and jury what I 
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have found or what I think, the fact that the description is so complete that the 
judge or the commission that has to read it can go back and visualize the prop- 
erty and that it is helpful to them in their particular work. Now here is a de- 
scription of a filling station in this town which I hope you will find is sufficiently 
complete that when read in the cold light of day will convey the impression of 
what is actually being talked about. This is a volume filling station on 7th Street. 
For your information the picture is shown here. This is a press camera picture 
enlarged, by the way, and it’s not too good for the number of you here, but for 
the jury of 12, properly placed with decent lights, I assure you it does reasonably 
well. 

Here’s the word description of the station which may either in my judgment be 
brought out by question and answer, or by narrative testimony if permitted. In 
order to cover it fairly closely, I'll try to stick rather closely to text. 

The volume filling station is located on 7th Street in Kansas City, Kansas. 
Seventh Street is a major north and south street. (Here is some demonstrative 
evidence that shows 7th Street as a major north and south street. The filling 
station is on that street and is at about this point.) It is 11 blocks south of a 
major east and west street and 8 blocks north of a major expressway access road. 
Although the tract appears to have approximately 128 feet of frontage on 7th 
Street, the actual usable frontage is only about 110 front feet, as is demonstrated 
by the overlay, which is exhibit so-and-so. The part which is cross-hatched is 
that part which was acquired by the City of Kansas City, Kansas in a prior 
proceeding. 

The first 47 feet of depth east of 7th Street is at street grade, however at the 
side street intersection, 13 feet of this depth is actually the property of the city. 
East of the land that is filled to street grade is the remaining section which 
is substantially below street grade, and is perhaps best shown by this exhibit, 
which shows the land that is level to street grade at the upper left hand corner 
and the fall away to the property line, which is approximately at the picket 
fence at your lower right hand corner. 

Thus, out of a total area of 10,807 square feet in the land, 5,250 square feet 
is rough and is not usable as a filling station site. 

The tract is served by a 6-inch water main on the side strzet. A 12-inch water 
main on 7th Street, and a 10-inch sanitary sewer line running north and south 
between the side streets and a large storm sewer on 7th Street. There is one 
12-inch high pressure gas line and a 6-inch low pressure gas line serving the 
property. The zoning is commercial extending 100 feet east of 7th Street. The 
latest traffic count was 1959 and was 19,980 cars per day. I have the gallonage, 
but will not give it, for obvious reasons. 

The filling station improvements consist of a filling station office, approxi- 
mately 19 feet wide (which is shown in the exhibit as the center building to 
your right), and 12 feet long. There is also an air compressor building, a picket 
fence, a fuel pump island, gasoline and kerosene tanks, and some paving. 

The office building is concrete block with slab floor and no overhang. It 
has a rest room and is heated by space heaters. 

The pump island is directly in front of the office building and contains 4 
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pumps and a light standard at each end. The island also contains a water 
hydrant; however, the air hose is at the north end of the concrete slab. The 
paved area of the station is concrete. There is a large illuminated sign at the 
top of the standard in front of the property. 

The air-compressor building is frame structure about 5 feet by 22 feet, ap. 
proximately 22 feet north of the office building. This is an ordinary type of 
frame building with the hose standard nearby. There is a picket fence made 
of 1-inch by 6-inch boards along the north and east side. It is a very nice picket 
fence. However, out of the 134 linear feet of fence, only 69 feet is on the 
property actually belonging to the owner. 

Now that description, if you care to time it, took about a minute and a half, 
and we hope is sufficiently complete that it demonstrates first that the appraiser 
actually saw the property and knew what he was talking about. It demon- 
strates second that his judgment of the highest and best use of the site, namely 
as a filling station, is sound, because the traffic count is good, because the land 
that is filled to street grade is adequate for the use to which it is put, and that 
it does have the traffic and the dollar volume of gasoline sales that makes that 
particular land the highest, best and most profitable use as a filling station site. 

Now, let’s look at the next major concern with an expert witness. Does he 
know anything about the market? And here I must make a comment that is 
not in text. Some years ago we were asked back in Illinois by a very fine law 
firm which we had served before. We went over the property carefully and 
prepared the report and then sat down with them and discussed it. This 
attorney with whom I had worked for a long time and had come to know me 
rather well, said, “Now you know, Davis, I want you to tell me something. How 
does it happen that you, a stranger from Kansas City, can come back here to 
Champaign, Illinois, and appraise our property and tell us what it’s worth, and 
we know youre right?” Now understand, he was very disappointed, because 
he thought he ought to have had twice as much as it was worth, but he knew 
what is was worth, anyway. I pointed out to him this very important fact, which 
to me should always be kept in mind. When I went back to Champaign, Illinois, 
I knew I didn’t know anything about the market. So I went and found out. 

In Kansas City, we maintain a research department that some folks think is 
good. We try to keep up with most everything that goes on, and we think we 
know the real estate market. We're scared to death that we might be wrong, 
because if we think we know, we might not go out and look. So think of that 
sometimes. It’s an advantage to be ignorant. Then you go see and get the 
facts. 

Now let’s talk about these sales. I am aware of the Kansas rule that you do 
not testify to the consideration at which properties have sold. It is my opinion, 
however, that the expert witness must display for the jury’s consideration and 
for the consideration of the court, a thorough knowledge of the market. The 
only way you can demonstrate that knowledge is by a knowledge of the sales 
that have occurred in the neighborhood, because consistently the inquiry is, 
“Do you know values in this neighborhood?” It is not enough to say, yes, I do. 
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It is my firm opinion that the appraiser must prove that he does. In this case 
here’s the way to prove it. 

In this neighborhood, we have four sales that are particularly interesting. We 
have sale number one, which is the sale from the Pyramid Life to the Berry 
Oil Company, and shows here on the exhibit. This was a sale made on April 28, 
1958. It is now improved with a metal clad Skelly filling station, but at the 
time of purchase, it was improved with some old houses. The land area is 125 
feet on 7th by 125 feet deep on the side street. It contains 15,625 square feet, 
all at street grade. 

Now Sale No. 2 is also a filling station sale. It is a Cities Service station, which 
shows in the lower picture on my left. It is south of the subject property. This 
was a sale of bare land that has now been improved with a filling station. The 
total area of the land amounts to something like 19714 feet of frontage on the 
major street by a depth of 116 feet. It now has a 9-pump station and is doing 
a good job. 

Sale No. 3, which is the next sale given consideration, is at a bad date. It 
occurred quite a bit ahead of the time of evaluation. It’s the Dairy Queen at 
the top of the picture, but it is almost directly across the street from the subject 
property. The land area there was purchased, 125 feet on 7th, and 51 feet on 
the side street. The sale is shown here on this exhibit. It was purchased with 
a house on it. The owner tore the house down and used it for the Dairy Queen. 

The last sale given particular consideration is the Masterson to Stone sale, 
which is in the lower picture on my left, and is immediately adjacent to and 
north of the last-referred-to sale. It is Sale No. 24 and is the building just across 
the alley from the subject property. It is at a good date, being made in 1956. 
The dimensions are 128 feet on 7th Street and 68 feet on Riverview. 

I have given careful consideration to each of those sales, including the cir- 
cumstances of each of the sales and those things which were transferred between 
the buyers and the sellers. Based upon my inspection of the subject property, 
based upon my knowledge of and inspection of these specific sales and others 
in the neighborhood, it is my considered judgment that the fair market value of 
the land comprising the filling station site is $125.00 per front foot; or $2.00 per 
square foot for the land which is up at street level; and 50 cents per square foot 
for the rear which is down below street level. This makes an average of $125.00 
per front foot, or about $1.27 per square foot. 

Now this is not quite as high as the general market in the area. This is be- 
cause 51% of this land is below street grade. If you will notice the last 
picture, you will see that it shows that the fill was quite substantial to come up 
to the street grade, and as you go back to fill additional land, it would be quite 
an expensive proposition. 

The second reason that it is not quite as valuable as some of the sales is that 
while this property has a traffic count of about 19,980 cars a day, this is not 
quite as heavy a traffic count as at least two of the other sales. Further, the 
subject property is a substantial distance farther away from the major east-west 
street, and the gallonage pumped by this station has been somewhat less than 
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the gallonage pumped by the station constructed on the other land, in the other 
sales to which I have referred. 

Now I hope you find that sort of a story interesting and worth while. 

Again upon the advice and suggestion of counsel, I would like to suggest to 
you two or three things that I hope will be interesting and helpful along the 
line of the proper use of expert witnesses in the courtroom, particularly as they 
pertain to the witness himself. I would like to submit these things for your 
consideration. 

First, an expert witness who appears in court must be thoroughly prepared by 
a careful study of the property under appraisement and of the market. I am 
afraid he must do much more than court the former owner's daughter 35 years 
before the appraisal date. 

Second, it is my firm opinion, based upon almost 30 years of experience, that 
the closest possible cooperation between the attorney and the expert witness is 
essential; but it’s not all one way. The trial attorney has to work too. It’s a 
cruel, sad world. 

It’s my firm opinion that the trial attorney must first inspect the property 
being testified to and that he must inspect it fully and carefully. In order to try 
to save time, we try to keep some equipment around, so we can take him over 
the property. If it’s rural property, we have a couple jeeps we use for that 
purpose. Generally after they get through rubbing out the bruises, they are 
glad that they saw it and saw it all. 

Secondly, we think he should carefully inspect each of the sales comprising 
the market in the neighborhood. He, too, must know what the market is, not 
only so that he may properly examine his own expert, but so that he may pro- 
ficiently cross-examine the opposing witnesses. 

And third, we think he must have thoroughly studied the appraisal report. 
He must not simply have read it, but must have studied it and gone over it 
with the appraiser. 

The expert witness has a job on his hands, too. In addition to knowing about 
the property and knowing about the market, it is my opinion that he has to have 
a thorough knowledge of how counsel plans to try his case. It leaves me cold 
when they say, “Well, let’s try it by the seat of our pants.” They used to have 
airplane pilots who flew that way one time, you know, but most of them are 
dead now. (Laughter) So let’s try out lawsuits after they are carefully prepared. 

The expert witness must have a thorough knowledge of not only his rights 
as an expert witness, but of his responsibilities, which are very serious. If he 
is going to be worthy of anybody’s consideration, he must have a sincere desire 
to serve the truth and only the truth at all times. When you have this attitude 
on the part of counsel and the expert witness, then you have a team that can 
do a good job of explaining to the court and to the jury the facts about the 
property, the reasoning upon which the value conclusion was based. You then 
have something that is worthy of their consideration. 

The third step that we think we need to follow to do a better job in the 
court, is that only witnesses who are truly expert should be permitted the 
privileges of the expert witness. As far as I know, it is only the expert witness 
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who is permitted to testify to opinion testimony. If he is going to be allowed 
that privilege, it seems to me that he must demonstrate a superior knowledge 
of the property, a superior knowledge of the market, and a superior knowledge 
of the field in which he works. If he is going to be a handwriting expert, I 
think he should demonstrate that he has had training and knowledge and ex- 
perience and study in that field. If he is going to be an appraiser, I think he 
should demonstrate that he thought enough of his profession to study it and 
try to learn something about it so he can better serve those who actually depend 
upon him. 

Fourth, it is my opinion that justice would be better served if the expert 
witness is permitted to present all of the facts upon which he has based his 
market value estimate on direct examination. I do not believe the opinion of 
the expert is any more valuable or any more reliable or any more believable 
than the facts upon which it is based. I think that applies to the man who has 
a string of titles after his name a yard long or has been in the real estate business 
for 30 years. I get so amused. Once in a while you fellows get real sharp, you 
know. A man says, “I've been in the real estate business for 30 years, and it is 
my opinion that the market value of this property is $40,000.” Every once in a 
while counsel will lean back and say, “Well, Mr. Jones, when you've been in 
the real estate business 60 years, will the market value be $80,000?” (Laughter) 
Much so-called expert testimony is based upon just that solid a foundation. 

Only those index sales that have been confirmed by the expert witness as to 
the circumstances of the sale and the consideration paid should be permitted. 
He should be permitted, in my opinion, to describe the property sold, the cir- 
cumstances surrounding the sale, and the price the property brought on direct 
examination. He should then be subject to all the inquiry cross-examiner desires 
to bring to bear in the cross-examination, as long as it is related to those facts. 

And then the fifth thing I would like to submit for your attention is the fact 
that in cross-examination, and while I am a firm believer in full and thorough 
and complete cross-examination, I believe it should, from the standpoint of the 
time and patience of the court, be limited to those matters which are before 
the court. Where a man lives really hasn’t much to do with the value of the 
property. The fee that he is being paid has no more to do with the value of 
the property than if you ask whether he is Republican or Democrat. One is 
just as applicable as the other. Every inquiry about the facts concerning the 
property and the facts upon which his opinion has been based, however, are 
proper and in my opinion should be pursued to the end of their fruitful result. 

Now I’ve talked a lot about folks who are in the profession of the law. I 
humbly submit my recommendations to you, because I firmly believe in the 
law and in the courts as the finest guardian of our freedoms today. I urge upon 
you the necessity and the desirability of guarding that freedom well. There is 
very little I can do about that except recommend a course of action to you. 
But in my own profession, I can do quite a bit about urging my people to do 
better work for you. As a result, I spend a substantial part of my time each 
year in teaching to try to train better appraisers to serve you. 

But I think more important than the teaching is the training by example; 
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because that means more and lasts longer. Here’s a sort of code that I have 
found useful, in asking myself whether in my job in your courtroom, I am ready 
to serve by example the profession to which I belong. It is by asking myself the 
simple question, “Am I an appraiser?” It has been printed a number of times 
in the appraisers’ mazagine, and I am going to give you the highlights of it here 
because I think it puts the shoe back on my foot, and perhaps you will forgive 
me for the suggestions in your profession. Here is the gist of it: 

The first question: Do I have all the facts? Have I really gone and dug 
them out, or have I been merely content to think I have them all and hope 
for the . best? 

Number 2: Have I thoroughly inspected every part of the property? Have 
I really personally seen it all, or am I relying upon what I think I know about it? 

Number 3: Just as important as any of them—am I really qualified to 
appraise this property; or have I leaned on my title and my reputation to cover 
up my ignorance so that I may collect another fee? 

Number 4: Has my work, and all my work, been carefully done and fully 
checked; or have I become so lazy that I have left the simple mathematical 
error that even a schoolchild can detect? 

Number 5: Have I immediately on starting a job forgotten the fee involved 
and really dug in to do a good job; or have I risked my reputation and the 
reputation of my fellow appraisers by doing a poor job for a small fee and 
promising myself that I will some day do a good job for a good fee? 

Like the fellow says, “I don’t want you to look up the law, I want you to 
just tell me what it is.” The fellow says, “I don’t want you to do me an appraisal, 
I just want you to tell me what the value is.” It’s about the same situation. 
(Laughter ) 

Number 6: Have I approached each property with an open mind as to its 
value and been wholly guided by the facts? Or have I let myself feel that its 
value should be held up or held down for some fancied reason? 

And last, which I know you good lawyers will love, have I charged my client 
a fair fee, fair to him, fair to myself, fair to my fellow appraisers; or have I 
named a fee that I thought I could get regardless of the fairness to the parties 
involved and cut the cloth to fit the suit? I hope not. 

Unless I can answer all these questions truthfully, properly and honestly, I 
find that I as an appraiser must either decline to complete the job, or turn back 
and start all over again. Nothing less than meeting all of the questions affirma- 
tively and properly will fully sufficiently discharge my obligations to my client, 
to myself, to my fellow appraisers. Hard work is the answer to an appraisal. 
I can substitute neither brilliance nor reputation for it. The unwillingness on the 
part of a few of us to work hard and get all the facts leaves all of us subject 
to criticism. I must not, I can not therefore ever fail to do the very best work 
on every commitment I undertake. 

And gentlemen, that’s what I hope to sell you. Thank you very much. 
( Applause ) 

CHAIRMAN SmiTH: Mr. Davis has consented to answer any questions that any 
of you might have, and the only restriction we have is for the benefit of the 
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reporter, if you will please identify yourself before asking the question, and 
then please feel free to do so. 

I think Mr. Davis can tell us a great deal more about the work that he has 
done, and he is so thoroughly qualified in doing, if we will prompt him with 
some questions at this time. 

So may we have the questions, and Mr. Davis, if you would be so kind as 
to respond. 

ARNOLD NyE (Newton): Mr. Davis, if property has commercial possibility, 
but is zoned residentially, how does that affect the market value of the property? 

Mr. Davis: Well, of course, the first problem is a legal one. I have not read 
your recent Kansas cases. I have been instructed as to the law in your state on 
that point. In Missouri I have kept up with it, and the rule is this: That if it 
can be clearly demonstrated that a change in zoning is likely, and that a prudent 
man in purchasing the property would consider the probability that the zoning 
could be changed to the higher use, then the appraiser should give consideration 
to that higher use, insofar as it affects the market value of the property in the 
hands of a prudent buyer and seller at the time. He appraises it as a residential 
property held in anticipation of a higher commercial use. But you have to be 
very sure that the judgment is reasonable and supportable, and that the zoning 
commission will probably accept the higher use. Do you buy? 

Tom Finican (Kansas City): Mr. Davis, we have a situation here in Kansas 
City, Kansas, where the urban renewal agency has held the threat of condemna- 
tion over an area here for I would venture to say approximately four years. As 
a result of that, tenants under lease, when the lease expires, move out, and 
those who do not have leases, move out. The property depreciates in the interim. 
And as a correlative of that, in the residential area the people move out and 
vandals move in, and by the time the appraisers get there, the property perhaps 
has depreciated at least half its value. Is it fair, under the best and most 
advantageous use of the property, to give the evaluation as of the time of the 
original declaration of taking this property for condemnation purposes? 

Mr. Davis: It is my understanding that it is a well settled rule that the 
appraiser must appraise the property as of the date to which the value estimate 
pertains, but that the condemnor may not take advantage of his actions in 
reducing the value of the property. It must be appraised as it existed at the 
time of or prior to the time that the boundary lines of the project became definite. 

Now I’m talking to you there from the standpoint of the Federal procedure, 
but I understand that it also applies in Kansas. As you know, out here in Tuttle 
Creek, and these dam projects, it is well, and I think very soundly held, that 
within the area, sales made within the area in which the property is to be 
acquired, for the improvement, are not to be considered after the date when 
the location of those boundary lines becomes public knowledge, only sales 
outside that area, and it is my understanding that the same would apply here. 

Jay W. Scovet (Independence): We country lawyers have more problems 
with pipe line and power line easements than we do with the actual taking 
of land. How do you arrive at the difference in evaluation upon an easement, 
or in the actual taking, the complete taking? 
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Mr. Davis: That, of course, is one of the most interesting problems in evalua- 
tion, the problem of arriving at the loss in value due to taking of an easement, 
The answer is quite simple, and that is, go to the market and see what has 
happened. Now therein I must admit that a great many of our public agencies 
are at serious fault, because they have created those types of situations and 
have failed to go back and study and make the information available to all of us. 
As a professional firm we have gone into some areas and have studied the actual 
transfers after the taking for the power line or the pipe line or the flowage 
easement, which is a very vicious one, or the clearance easement, which, as you 
know also, is very mean. And we find there is a pattern of effect in each case, 

There are two rules that have been very helpful to me, and I might pass 
them on to you for your thinking. In estimating the loss in value to a parcel of 
real property due to a taking of a part of the right, meaning an easement or 
some other right of use, a loss in value to that part which remains can occur 
only under one or both of two situations: one, that there is a change in the 
highest and best use of the remainder. That is to say that it was suited first, 
you take a clearance easement, it was suited for single family residence, or 
high quality residence, and here comes a clearance easement and now people 
who have that kind of money just don’t live in those kind of areas, so it becomes 
cow pasture, some other use. Or second, a change in the efficiency of the 
highest and best use. Now that efficiency is a very big word. It takes about so 
much land to do business in most any type of business in a town. When you 
take away part of it, the site may no longer be adapted to that use. As for 
example, you may have a corner site that is well suited to a filling station site. 
Because of a taking by a highway, you have a remainder that is only a triangle, 
and is very small. Then the highest and best use changes to that of being 
sold to the neighbor to be put with his land so he can have a filling station site. 
Your filling station site went down the river. It will still be used as a filling station 
site, but its efficiency is so poor that it is only useful when added to the other land. 

Basically the facts are in the transactions if we will but go and see them; and 
second, the loss in value occurs only when there is a change in the highest and 
best use, or in the efficiency of the highest and best use. 

J. Epwarp Taytor, Jr. (Wichita): What effect does a lease have on property 
where the lessee is not using the property for the highest and best use for which 
the property would be suited at the time of the taking or condemnation? That is, 
something that might not conform to the general area and use. 

Mr. Davis: Of course you have raised a very broad question there. That is 
one of the reasons why I haven't as much hair as I used to have. 

Basically, your situation is this: A competent appraiser first appraises the 
piece of property at its highest, best and most profitable use as though unen- 
cumbered by the lease. To estimate his value there, he relies upon the economic 
rent, that is the rent the property would normally bring in the’ market, for 
uses that are lawful and are permitted, and for uses to which men of reason 
and prudence would put the property. That's your value estimate free and clear. 

Then he has to go back and do a second thing.’ We'll say he has concerned 
himself here with the value of the leased fee. In valuing the leased fee, he 
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then processes the contract rental agreed upon between the tenant and the 
landlord for the period of time that the rental has yet to run. Now obviously, 
if the lease was made 30 years ago, as many of them are in the main down- 
towns of our cities, when rentals were very cheap, such as those that were made 
in the 30’s, they're dirt cheap, as you well know, then that results in a loss 
in value to the owner of the leased fee, but only for so long as the lease 
endures. All things come to an end. In addition to the value of the income, 
then the owner of the leased fee has the right to receive the property back 
at the end of the lease at its value in its highest, best and most profitable use. 
And therefore the total value estimate is the sum of the value of the income 
stream and the sum of the present worth at the reversion. 

Now obviously, the next question that always comes up, is who owns the 
rest of it? Well that all depends. If it is not being used to its highest and best 
use, then that value has just evaporated during the period of the lease. If on 
the other hand the tenant is using the property to its highest, best and most 
profitable use but has been paying a very low rental for it, then he has de- 
veloped what is known as a leasehold estate, and he’s got something. Just wish 
I had a few of them. Do you buy? 

Mr. Taytor: No, I’m on the wrong side. (Laughter) 

EucEeNE HacKier (Olathe): Would you care to comment on how strong a 
position the trial court should take in determining whether a witness should 
be permitted to give his opinion as an expert? Should the trial courts draw a 
line on experts? 

Mr. Davis: Thank you so much for that question. I love you for it. Could 
I make a facetious remark without getting put in jail? 

You know to me, the privilege of the expert witness is a very dear and very 
privileged thing, and privileges should not be easily come by. They have to 
be earned. 

It is my opinion that the privilege should be earned only by a demonstration 
of knowledge of three things, in addition to honor and integrity, which are 
always essential. First, he should be a man who has demonstrated a knowledge 
of valuation procedures and techniques. Valuation is just as much of a study 
as any other profession. It requires in addition to book learning, much experience 
and much training in the field. A man who puts himself to the trouble of 
equipping himself to serve is certainly better prepared than one who can simply 
stand and live and breathe. 

Second, he should demonstrate a thorough knowledge of the property. I 
don’t care how smart the fellow is, if he hasn’t seen the whole property, he 
hasn't anything to sell, and by seeing it, I mean looked at it carefully and be 
able to tell you about it, so that you know he’s right. 

Third, I think he has to be able to demonstrate the market fully and com- 
pletely. The only way he can demonstrate the market is by demonstrating a 
thorough knowledge of sales. While I'll agree that very frequently the cross- 
examiner, when he hears the testimony of the witness and is satisfied he knows 
his sales thoroughly, avoids opening them up on cross-examination, because he 
thinks it is good for his side, it’s a pretty poor thing for justice, because the 
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jury ought to know whether the fellow knows what he’s doing. After all, they're 
the people that we're really serving. 

It is my opinion, therefore, that when we select our judges, we're selecting 
men who should be able to discern by the questions asked whether or not this 
man meets those three requirements: knowledge of the profession, knowl- 
edge of the property, and knowledge of the market. If the witness does not 
clearly meet all three of those conditions, I am of the opinion he should 
not be permitted to testify. I wish our judges would do that. It would do 
more for good work in the courts than anything I know. 

A. H. Harpinc (Independence): Going back to Mr. Scovel’s question. We 
live in a country down there of pipelines, Sinclair, Cities Service, Great Lakes, 
This is a 160 acre farm and the pipeline is going to start at the southwest corner 
and come out the northeast corner, diagonally across. Strictly farm land first; 
second, the farm is located at the edge of town, and the town might eventually 
land in that direction. What factors would you, as an expert, look for and on 
what would you base your opinion as to this permanent easement, considering 
the continued right of ingress, egress, tearing it up, moving it out, relaying it 
and all that sort of thing, for maintenance of a 24-inch pipeline? 

Mr. Davis: That again is an excellent question. You know I must admit 
there is a thing known as poetic justice. Having served utilities and pipeline 
companies for many years in appraisal of those damages, it happened to me 
not too many years ago, four or five, on a farm I have an interest in. They came 
in the southeast corner and went out the northwest corner, with a big H-frame 
power line, and I loved it not, just like your clients don't. 

The facts seem to be these: If I had that situation, the first thing I would 
do is go find existing pipelines near towns of similar size and rate of growth 
as the town to which you refer. And then I would go to see what those proper- 
ties had sold for. And then I would relate the sales prices of those properties 
to properties nearby that were not so encumbered. I would then judge what 
the people who actually mean something, namely the buyer and the seller, 
thought about it. Now I think you'll find the story something like this, and 
perhaps it shouldn’t be this way, but it is this way. Immediately when the 
pipeline goes through, without regard to the loss in value from tearing up the 
ground and running over the guy’s fence and making him mad and letting his 
cattle out, which invariably happens, there is a serious loss, because everybody 
gets disturbed about it. Then in three or four years nothing happens and the 
thing doesn’t blow up and he doesn’t see the pipeline walker because he walks 
it in an airplane and he completely forgets about it, many times. And then 
comes along a tragedy which happens once in a while, as you all know, and one of 
the things blows up a hole about as big as a house, and everybody gets all 
disturbed again. It seems to me there is a loss of value then. 

It seems to me that if you will check sales you will find the loss in value 
demonstrated. Depending upon whether the pipeline company has the right to 
put in three or four more lines, which is always important, depending upon their 
right in relation to relaying their old lines, and depending upon whether they are 
lines to NIKE bases, there is a difference in the probable value loss. In case 
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you've read those instruments on the NIKE bases you find out they pay the 
property owner once and for all and never pay him another thing. There’s quite 
a difference between this treatment and that of an oil company and it seems to 
me the market is what is going to have to show the effect of the taking and 
that the rights taken are going to be the guide. It’s not a good answer, but the 
best I can do without facts. 

Mr. SmirH: Any other questions? If there are no further questions, and 
noting that it is drawing nigh to completion time of the morning session, I will 
say to you Mr. Davis that we are deeply indebted to you for a thorough 
preparation and an excellent presentation of a most interesting subject. And 


we thank you, sir. (Applause) 
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OBSERVATIONS ON JUDICIAL SYSTEM AND INSTITUTE 
OF LAW AND STATE IN THE SOVIET UNION 


By Buaxke A. WILLIAMSON® 
of the Kansas City, Kansas, Bar 


June 4, 1960, a group of ten business and professional men from the Midwest, 
eight of whom were from Kansas and two from Missouri, had an opportunity to 
spend approximately three weeks in a visit to the Soviet Union. 

Our group was headed by Robert Ellsworth, an’ attorney from Lawrence, 
and included Odd Williams, an attorney and investment banker from Lawrence; 
Robert Cram, an attorney from St. Francis, Kansas; and the author, Blake A. 
Williamson, an attorney from Kansas City, Kansas. The business men were 
Richard Seaton, editor and publisher, Coffeyville, Kansas; Robert Price, business- 
man, Coffeyville, Kansas; Robert Taggart, legislator and businessman, Topeka, 
Kansas; Alfred T. Pearson, banker, Kansas City, Kansas; Oscar Gershon, busi- 
nessman, Kansas City, Missouri; and Dillard Mallory, superintendent of schools, 
Buffalo, Missouri. 

Our trip was not only authorized but encouraged by the State Department, 
and all arrangements for our tour were made through Maupintours, Lawrence, 
Kansas. 

Our trip and visitations included visits with State, City, Regional and District 
officials in the cities of Moscow, Kiev and Leningrad and outlying areas sur- 
rounding those particular cities. 

Many articles could be written on various phases of our trip which the author 
feels would be of tremendous interest to the people of Kansas. However, since 
Franklin Corrick, editor of the Journal of the Bar Association of the State 
of Kansas has asked us to write an article for that publication, we are confining 
our observations in this article to official visits that were made by the group 
which I think will be of special interest to lawyers, namely the National Institute 
of Law and State and the Soviet Judicial system. 

Our first visit was made to the National Institute of Law and State. This, 
we were advised, was an organization which confined its activities exclusively 
to research; and it published textbooks, pamphlets, articles for publication, 
drafted legislative proposals for enactment into laws by the Supreme Soviet 
Council (the law-making body of the Soviet Union). This organization or 
institute is divided into twelve sections, each of which is presided over by a 
legal expert in the specific field covered by that particular committee. 

The committees and the fields they cover are as follows: 


1. State government 6. International law and its relation to 
2. Constitutional law outer space 

3. General field of civil law 7. Relationship of the Soviet Union and 
4. Criminal laws and procedures Democracies 

5. Civil laws and business 8. Labor 
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9. Land and collective farms 11. Science and information 

10. Criminal acts 12. Compilation of legal precedents 

The then chairman, from our observation in a four-hour interview, appeared 
to be a brilliant lawyer. He was likewise a member of the Supreme Soviet 
Council (the law-making body) and was the liaison between the Supreme 
Council and the Institute of Research. He also had the responsibility of final 
decision upon the release of the various publications and textbooks. However, 
credit was given by name to the author of such text or other publications. 

There are eight men and four women heads of each of the committees above 
detailed, and it was interesting to note that an American professor from Yale, 
who we understood taught constitutional law, was working with this research 
organization on some kind of an exchange basis. He sat in on our conferences 
and spoke Russian fluently. 

We understood that this research organization or institute had contributed 
materially in furnishing information and in drafting bills to set up what is 
known as the Soviet Union Seven-Year Plan. 

This plan was inaugurated by the Supreme Council of the Soviet Union 
some two years ago and was established to raise the standards of living, educa- 
tion and to cover the other fields for which each committee of the Institute 
is established. The Institute of Law and State studies all problems submitted 
to it by the Supreme Council, and they provide research in the legal field 
pertaining to each of the subjects covered. Their information pamphlets, publica- 
tions, texts, etc., are used by teachers in the law and other schools in the 
Soviet Union; and they are used by the Council which enacts the laws. The 
institute provides research for the fifteen states of the Soviet Union. They also 
furnish publications for various farm managers, enterprise managers and others 
involved in government, state or municipal work. 

It is significant to note that since all of the realty and all of the businesses, 
all of the enterprises, all of the transportation systems, all of the utilities and in 
fact everything except a few automobiles and other items of personal property 
are owned by the government or state that the work of this institute is far- 
reaching and quite important. 

We were advised that at the time we were there studies were being conducted 
into the fields of welfare, pensions, scholarships, collective farms, taxes, sources 
of income, crime prevention, juvenile delinquency, insanity, inheritance and 
international law of outer space. 

We were also advised that articles had been written by the chief of the section 
of International Law on its relation to outer space; some of which had been 
published in national periodicals and some were to be published in periodicals 
even in the United States. 

One of the most important functions of this institute from our standpoint as 
lawyers was that-commencing some two years ago a program of research and 
recommendations which lead to legislation requiring the reporting of decisions 
by the various courts in the Soviet Union had been instituted. It was our under- 
standing that prior to some two or three years ago there had been no uniform 
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system of laws in force and effect in the country which governed crimes and 
punishments, civil procedures, civil laws, etc. 

In fact, it was related to us that in many instances that conspirators, having 
been convicted of the same crime, would in the same court receive different 
sentences, regardless of whether they were first offenders, and that one defendant 
would receive a sentence of twenty years while his conspirator might get off 
with a six-month sentence or a fine. There were no legal precedents, case law 
or otherwise establishing any uniformity in criminal or civil decisions in the 
courts throughout the Soviet Union. Today as a result of the studies made by 
this institute of research many offenders are being liberated throughout the 
Soviet Union as a result of unwarranted sentences. Today, also, we were advised, 
every case in the various courts is now reported, a case file is made upon the 
same, completely documented, and they are establishing legal precedents which 
the courts now follow. This brings us to a description of the court system of 
the Soviet Union. 

Our understanding was that in most of the courts trials were open to the 
public. However, we were not able to make a visitation or observe any actual 
trial. 
We requested, through the Soviet Intourist organization and our guide, an 
appointment with some judge for the purpose of interrogating him concerning 
the Soviet judicial system. After disappointments in Moscow and Kiev, we 
finally were afforded such an opportunity in Leningrad. 

Our group was advised that there were 45 divisions of the district court in 
Leningrad, and our interview was with the chief judge and one so-called assistant 
judge of such district court. 

The chief judge was a woman who had been on the bench since 1946. The 
assistant judge had formerly been an attorney general connected with the City 
of Leningrad who was serving his first term and had been elected two years 
before. 

The judicial system of the Soviet Union is divided into two divisions: 

I. The Supreme Court of the U.S.S.R. This, I suppose, and only by way 
of comparison, would in the Soviet Union be comparable to our Supreme Court 
of the United States. This is the only court in the national judiciary system 
we were advised. There are no other courts in the national system. The Supreme 
Court of the U.S.S.R. had jurisdiction we were advised in 

1. Disputes between states; 

2. A certain limited number of cases where appeals are allowed from the 
supreme courts of the state and also had such jurisdiction in espionage and 
treason cases. 

This national supreme court has three judges elected for a term of five years. 
Also elected with the judges is a panel of jurors, and in each case where only 
a judge sits to hear a case, two of the elected jurors sit with the judge. There 
are some other cases where only the three judges sit alone and hear the case. 
We were unable to find out exactly what cases that the judges exclusively heard, 
but it was indicated that cases pertaining to espionage and treason were tried 
by the judges alone without jurors sitting with them. This is not a military 
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court such as tried Mr. Powers, but apparently is a duly constituted court that 
sits in Moscow, the seat of the U.S.S.R. government. We also found out that 
the Supreme Soviet Court automatically each three months reviews the decisions 
of the fifteen state supreme courts regardless of whether cases come up for 
appeal or not. This, we were advised, brought about a more uniform interpreta- 
tion of laws through decisions of the courts. We asked the question as to what 
the court did if it found that certain decisions were contrary to the views and 
precedents established by the Soviet Supreme Court and were advised that if 
there had not been in the opinion of the judges injustices that the decisions 
were allowed to stand but that the courts were advised that decisions in the 
future should be more in conformity with the views of the national Supreme 
Court. 

II. The state system of courts starting at the bottom consists of: 

1. Comrade Courts. These courts apparently are authorized in the Soviet 
Union to be formed and are permitted to be organized on the spot in various 
industries where infractions or minor disturbances take place between employees 
or employees and managers of the collective or state farms, manufacturing plants 
or other enterprises. It appeared to us that it had some resemblance to the 
old time “miners’ courts under vigilantes,” but comrade decisions are less drastic 
than we have been led to believe occurred in the history of our early West. 
It was our understading that the employees where the infractions took place 
would elect a committee which acted as investigator, prosecutor, judge and jury. 
The proceedings are informal, and the committee was authorized to hand out 
punishments for such minor infractions and had power to carry out whatever 
sentences they imposed. 

2. Peoples’ Court. This is a court of limited jurisdiction, and as near as 
we could compare it would be somewhat similar to our police courts or possibly 
justice of the peace courts. The judge of the peoples’ court is elected for a period 
of three years; and, likewise, at each election a panel of 75 jurors is elected to serve 
during the same period of time that the judge serves. Jurors are summoned two 
at a time for a period of ten days, and they serve automatically over the period 
of three years when they are summoned. Two jurors only sit with the judge 
on the trial of any case, civil or criminal. A reporter takes down the entire 
proceedings, a transcript is made and the Court renders a written decision in 
each case. Rights of appeal are to: 

3. City Courts. In large cities they also have city courts. These, likewise, 
are courts of somewhat limited jurisdiction and function somewhat like the 
peoples’ court, trying cases which involve violations of city laws or cases which 
arise within the limits of the cities where such courts are in existence. They too 
sit with two jurors in the trials of cases. Rights of appeal are to: 

4. District Courts. The district courts are courts of general jurisdiction, and 
as above indicated there are 45 divisions in the city of Leningrad, a city of three 
and one-half million population. By seniority one of the judges is designated as 
the chief judge (the woman we interviewed), and each of the other judges is 
termed an assistant district judge. These judges, likewise, are elected for a 
term of three years, and a panel of seventy-five jurors is elected for a term of 
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three years simultaneously with the election of each district judge. Here again 
two jurors are summoned and sit with the judge on the trial of each case. You 
can see that there is no such thing as the challenge of a juror. Also, we were 
advised that in some instances the two jurors would decide the case one way, 
and the judge the other way, in which event majority and minority opinions were 
written and filed in the case file. The right of appeal from the dirstrict court is to: 

5. Regional Courts. We were unable to determine just how many regional 
courts there were in existence, but apparently this is a court similar in our judicial 
system to a circuit court of appeals. These are intermediate courts between 
district courts and the supreme court. They too have judges which are elected 
for a period of three years and also have jurors who sit with the judges on 
cases which come to these courts by appeal. 

6. Supreme Court. The final court under state jurisdiction is the Supreme 
Court of the Federation or State. This court has three judges. They likewise 
have panels of jurors, and they handle appeals from the inferior courts of the 
state and have original jurisdiction in a very limited number of cases, particularly 
as in the case of the Supreme Soviet Court, original jurisdiction in state espionage 
and treason cases. We were somewhat astonished to learn that about every 
three months the Supreme Courts of the States or Federations automatically 
review the decisions of the lower state courts. The Regional Courts automatically 
review the decisions of the District Courts. The District Courts review the de- 
cisions of the city and the peoples’ courts. Apparently the Comrades’ Court is so 
low on the totem pole that no other judicial tribunal reviews its decisions. Again, 
we were told that when the various reviewing courts found violations or devia- 
tions from legal precedent which had been or were being established, except in 
cases of injustice, they did not disturb the decisions but would indicate that 
in the future the lower courts should more closely follow precedent. 

We discovered that each court has a clerk’s office and that by separate docu- 
mentation and number each case file contains its complaint, report of investiga- 
tion, transcript of the testimony and recorded decision. Apparently, appeals are 
not tried de novo, but the entire case file record is transmitted to the appellate 
court on appeal. 

We made some interesting observations. For instance, in damage claims 
against taxi drivers, bus drivers, etc., as the State is the owner of all of the 
vehicles and the transportation system, actions are authorized against the State 
or the branch of the Government which operates the transportation system. In 
the event that the plaintiff prevails and he obtains a judgment or a verdict, then 
the State has the right to what they term “sue over” against the driver of the 
vehicle that caused the accident. 

Each injured plaintiff immediately goes on a pension which is about one-half 
of his regular wages during the time that he is recuperating. Of ‘course, he has 
no out-of-pocket expense for medical or hospital bills as under the communistic 
system socialized medicine prevails, and all medical expense is paid for by the 
state. Damages are awarded and determined to be the difference between the 
amount of the injured party’s wages and the amount that he received as a pension. 
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We could find no indication that anything was allowed for pain and suffering 
or for any partial disability or residual permanent disability. 

An interesting fact was that in the clerk’s office there is a special deputy 
clerk whose duties are: When a judgment is rendered he proceeds to levy 
an execution against the defendant, sell his property if he has any, to pay for 
the judgment or, if not, this particular clerk initiates I suppose what is similar in 
our practice to a garnishment or attachment of the defendant’s wages and works 
out with the employer a method of payment out of the defendant’s check until 
the full amount of damage has been paid. 

The legal profession as an independent group is limited in number. In fact, 
the Judge advised that in Leningrad, a city of three and one-half million popula- 
tion, there are only about 500 lawyers. Approximately one-half of this group 
worked for some branch of the Government or the State or some other munici- 
pality, and each lawyer employee is designated as an attorney general for the 
particular branch of the government for which he works. Salaries of lawyers in 
Government and other municipal offices would probably not average over $100 
per month in our money. 

The private practitioners are organized into groups. Each group has a business 
manager. Very frequently every lawyer has to have some kind of an outside 
job in order to make a living. 

We were proudly told that under the constitution everyone charged with a 
crime where an attorney general appeared to prosecute was entitled to be repre- 
sented by an attorney so that his rights would be protected. There, as here, if 
he is unable to pay the court provides him with a lawyer. 

Most interesting to us as practicing lawyers in Kansas, we were told by the 
Judge, was anyone who had a complaint had a right to go directly to a judge 
and discuss his complaint with the judge. There is an investigating department 
of the Government, State, municipality or otherwise, that has legal investigators, 
and these investigators are called upon by the judges to make an investigation of 
the facts pertaining to the complaints which have been made to the court. 

The investigator completes his investigation (all of which goes into the case 
file), reports back to the judge, the judge then draws the complaint, issues 
process, tries the case and renders with the jury his verdict or decision. It was 
apparent to us why lawyers couldn’t make a living if judges actually investigated, 
prepared the complaints, tried the cases and rendered judgments for one side 
or the other. However, when you stop to think about the fact that everything 
is owned by the State or Government, except small items of personal property, 
you can realize that a good many of the actions arise under their “suit over” 
theory and that actually the judge is, in behalf of the state, carrying out another 
function of his office to see to it that negligent drivers or other state employees 
are required to pay innocent victims for their negligence. To lawyers actively 
engaged in the practice of law or using our legal training in business and acting 
as officers of our courts in the promotion of justice, the judicial system of the 
Soviet Union lacks a great deal when compared with the judicial system in a 
democracy and especially in our great country. 

To American lawyers, especially, the judicial system of a democracy is the 
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backbone of democracy. To us our courts are our protection under our constitu- 
tion. Personal and property rights of the citizens of our country are protected 
by our courts. To the author as a practicing lawyer and an officer of our courts 
for thirty-seven years, I have always had the greatest confidence in our judicial 
system, in our courts, in our judges and in our juries. God forbid that our 
system should ever be changed. 
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REVIEW OF MILITARY CONVICTIONS THROUGH 
HABEAS CORPUS 


By Georce B. Trusow 
of the Topeka, Kansas, Bar 


Because of the Military Disciplinary Barracks at Fort Leavenworth and the 
military prisoners incarcerated at the Federal Penitentiary, frequent problems 
arise in Kansas courts concerning the scope of review, through the civil action 
of habeas corpus, of courts-martial convictions. Accordingly, the scope of this 
article is limited to a consideration of those cases which focus upon the extent 
to which a civil court, by means of habeas corpus, may review the proceedings 
of military courts. 

At the outset, it is clear that civil courts are vested with the jurisdiction to 
test the legality of military-imposed confinement. This power issues from the 
creation of the remedy as set forth in 28 United States Code, section 2241, and 
the permissibility of such collateral attack on military convictions has long been 
established.1 The scope of such attack, however, poses some interesting questions 
of interpretation. 

The old and classic concepts concerning the scope of review limited inquiry 
to strict questions of jurisdiction which can be summarized thus: 


. Was the court-martial properly constituted? 
. Did the court-martial have jurisdiction over the offense, and the person 


accused? 


. Did the court-martial have jurisdiction over the sentence, i.e., was the sen- 
tenced authorized by law? 


The Supreme Court of the United States, in two important and seemingly 
conflicting decisions, has opened the question to further speculation. The first 
of these cases is Hiatt v. Brown, 339 U.S. 103, 94 L.ed. 691, 70 S. Ct. 495, reh.den. 
339 U.S. 939, 94 L.ed. 1356. In that case, a soldier in Germany had been con- 
victed for murder by a court-martial. The petitioner was discharged on habeas 
corpus by the United States District Court (81 F.Supp. 647), and the Fifth 
Circuit affirmed. (175 F.2d 273) 

The Circuit Court had found that the court-martial had been improperly 
constituted, and held further that the record was “replete with highly prejudicial 
errors and irregularities.” On appeal, the Supreme Court reversed, holding that 
the court-martial had been properly constituted. In addition, in an opinion 
written by Justice Clark, the court stated: 


“The Court of Appeals also concluded that certain errors committed by the military 
tribunal and reviewing authorities had deprived respondent of due process. We 
think the court was in error in extending its review, for the purpose of determining 
compliance with the due process clause, to such matters as the propositions of law 
set forth in the staff judge advocate’s report, the sufficiency of the evidence to 
sustain the respondent's conviction, the adequacy of the pretrial investigation, and 
the competence of the law member and defense counsel. . . . It is well settled 
that ‘by habeas corpus the civil courts exercise no supervisory or correcting power 


1 See Gusik v. Schilder, 340 U.S. 128, 95 L.ed. 146, 71 S.Ct. 149 (1950), and cases cited therein. 
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over the proceedings of a court martial. . . . The single inquiry, the test, is 
jurisdiction.” (Citations omitted) 

Clearly, this opinion is an endorsement of a narrow scope of review. However, 
in the later case of Burns v. Wilson, 346 U.S. 137, 97 L.ed. 1508, the Supreme 
Court gave its approval to a more expansive review. In this case, petitioners 
had been convicted of murder and rape and sentenced to death. A District Court 
dismissed applications for habeas corpus after finding that the courts-martial 
had jurisdiction over the offense, persons, and sentence imposed. (104 F.Supp. 
310) The Court of Appeals affirmed this action, but in so doing gave full 
consideration to the petitioner’s claims? and completely reviewed the military 
procedure and evidence in the record. (202 F.2d 335) The Supreme Court 
granted certiorari because of the contradictory procedures adopted by the two 
lower courts, and concluded that neither the District Court nor the Court of 
Appeals was correct in their procedure. 


“These records make it plain that the military courts have heard petitioners out 
on every significant allegation which they now urge. Accordingly, it is not the 
duty of the civil courts simply to repeat that procedure—to re-examine and reweigh 
each item of evidence. . . . It is the limited function of the civil courts to determine 
whether the military have given fair consideration to each of these claims.” 


This opinion, written by Chief Justice Vinson who was joined by Justices 
Reed, Burton, and Clark, explains that the scope of review of military convictions 
is narrower than of civil convictions. However, though not reversing or dis- 
tinguishing their opinion reached in the Brown case, supra, the majority con- 
cluded that the military trial must allow a full and fair consideration of any 
issues raised by an accused. The Court would not allow a re-evaluation of the 
conclusions of the military tribunal, but demands that such conclusions be 
reached after a full and fair hearing on the issues raised. Consequently, though 
the inquiry of the District Court on habeas corpus was too narrow, the review 
by the Court of Appeals was found to be unnecessarily broad in scope. 

Of interest in the Burns case is the position the Justices assumed on the issues. 
Justice Jackson, though not joining in the opinion of Vinson, Reed, Burton and 
Clark, concurred in the result without explanation. Justice Minton concurred 
in the affirmance of the Court of Appeals decision and in his separate opinion 
stated that he did so on the authority of Hiatt v. Brown, supra, which limited 
habeas corpus review only to questions concerning jurisdiction of the military 
courts. Justice Frankfurter, in a separate opinion, thought the case should be set 
down for reargument, after stating that he did not subscribe to the narrow view 
which limits inquiry only to jurisdictional questions, while at the same time 
agreeing that scope of review of military convictions is not so broad as of State 
convictions. Justices Douglas and Black joined in a dissent on the basis that 
evidence in the record tended to show the petitioners’ confessions were forced 
and that “there has been at no time any considered appraisal of the facts sur- 
rounding these confessions in light of our opinions.” 

I submit, in view of personnel changes in the court since Burns, the question 





3In wwe | petitioners claimed that ae had been denied due p of law in their proceedings, illegally 


» forced to confess and denied counsel of their choice. 
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of scope of review is open to further consideration and probably broadening. 
Minton, who subscribed to the narrow view, and Jackson, who may be pre- 
sumed to have taken a narrow outlook, are no longer on the court. It is almost 
certain, at least, that the court may at least maintain the broader aspects allowed 
in the Burns decision. 

The interpretation applied to the Burns decision by our own Tenth Circuit 
Court of Appeals, though couched in terms of strict construction, seems to allow 
a broad review. In Easely v. Hunter, 209 F.2d 483, constructing the Burns case, 
the court says: 

“.. . it does no more than hold that a military court must consider questions 


relating to the guarantees afforded an accused by the Constitution, and when this 
is done, the civil courts will not review its adjudication.” (at 487) 


And later, in recognizing and reasserting the Easely interpretation of the Burns 
decision, the Tenth Circuit said: 


“The civil courts may review only claims of infringement of constitutional rights 
which the military courts refused to give fair consideration.” (Suttles v. Davis, 
215 F.2d 760, 783) 


Perhaps the clearest statement of the spirit of civil review of a military con- 
viction is that of Judge Walter Huxman, writing the decision of Kuykendal v. 
Hunter, 187 F.2d 545, 546: 


“Due process must be observed in military trials the same as trials in civil courts. 
. . . While the requirements of military courts are not the same as in civil courts, 
the fundamental elements of fairness essential to the very concept of justice must 
be observed there as well as in civil courts.” 


Though coming before the important Burns decision, the Kuykendal case is cer- 
tainly consistent with that approach requiring a “full and fair consideration 
relating to constitutional guarantees,” and this position has been followed in 
later cases in the Tenth Circuit,’ and elsewhere.* 

Of course, even before the Burns decision it was clear that infringements of 
specific constitutional guarantees are subject to inquiry on habeas corpus, such 
as double jeopardy® or cruel and unusual punishments. On the other hand, it 
is similarly clear that mere trial procedures are not within the scope of habeas 
corpus review, such as pretrial investigation,’ or sufficiency of evidence.® 

On this latter point, however, there are certain ramifications admitting of a 
broader inquiry. Although the probative value of evidence cannot be considered 
through habeas corpus, it has been held that the record of court-martial pro- 
ceedings may be searched in order to determine if there is any evidence to 
sustain the conviction.® Once any evidence is found which tends to support 
the conviction, however, that evidence cannot be evaluated. This viewpoint 
was recently demonstrated in the opinion rendered in the case of Blevens v. 
Taylor, D.C., Kan., No. 2757 H.C., wherein the court said: 


* Dixon v. U.S., 237 ly «> 509; Dickinson v. Davis, 245 F.2d 317; Thomas v. Davis, 249 F.2d 232. 


* See, e.g. DeCoster v. 7), F.2d 906 (1955) 
5 Hunter v. Wade, mee 973, aff'd 336 U.S. 684, reh.den. 337 U.S. 921 
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“In the recent case of Sweet v. Taylor, in this court, the court had occasion to 
review the subject of the jurisdiction of law courts in habeas corpus cases involving 
military court-martial trials. As stated there, the court has no jurisdiction to re- 
appraise evidence, but it may inquire to ascertain if there is any evidence upon 
which a verdict might be predicated. If such inquiry compels a conclusion there 
is no evidence whatever to sustain the charge, the verdict and resulting sentence 
are void and may be set aside.” 





On rehearing of the case, the court, in reaffirming its former position, added: 


“This evidence (in the record) is not so clear, overwhelming or convincing to 
the Court as it was to the military authorities. But under the law which limits 
the jurisdiction of this Court in any event to examine to ascertain if there is any 
evidence, the Court is not prepared to say that the record is devoid of such evi- 
dence, and it is, therefore compelled to accept the military tribunal's findings.” 


It is important to note that it has been held that though individual trial errors 
are not subject to review in habeas corpus, the cumulative effect of many errors 
may be such as to vitiate that fairness essential in any trial, civil or military. 
In Hicks v. Hiatt (D.C. Penn., 1946), 64 F.Supp. 238, the court concluded: 


“Casting up all of the errors committed . . . I conclude that these were so numerous 
and of such effect as to deprive (petitioner) of the substance of a fair trial. The 
procedures of the military law were not applied to (petitioner) in a fundamentally 
fair way.” 

Similarly, it has been held that errors of law committed by courts-martial are 
subject to review “if they are of such a nature as to amount to a breach of the 
‘basic doctrine of fairness’ under the due process clause of the constitution.” 
Though little attention has been paid to these latter two cases of late, it cannot 
be denied that they are consistent with the Burns decision and the modern 
approach to the scope of habeas corpus review. 

A careful reading of the cases (and those cited herein are by no means 
exhaustive) will not reveal whether the broadening scope of habeas corpus 
review of military court convictions is the result of an expanded concept of 
“jurisdiction,” or a wider assumption by the courts of their important role as 
protectors of civil liberties. I suggest that permissible inquiry will broaden 
still more in the future, and the entire question is indeed open to development 
and discussion in the years to come. 


10 In re Wrublewski, 71 F. Supp, 143 (D.C. Cal., 1947) 
11 See also the article 15 ALR2 389 
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REPORT ON GENERAL STATUTES PUBLICATION 


By FRANKLIN Corrick, Revisor of Statutes 
Of and For the State of Kansas 


Mention was made in a recent issue of this Journal about the possibility of 
another complete publication of all the current general statutes by the state of 
Kansas.! The reason given was a statement made in a preamble to a 1959 legis- 
lative act? as to whether the present supply of the General Statutes of 1949 would 
be sufficient to last through the year 1963. It was indicated, in the event that 
sufficient copies were available, such publication could be postponed. 

A recent inventory conducted by state officials disclosed that over 2,800 copies 
of the General Statutes of 1949 are still available for sale and distribution by the 
Secretary of State. Records of past sales indicate that approximately 100 copies 
are sold each year, which means there is an ample supply to last several years. 
A report on this and other estimates is to be completed prior to the convening 
of the 1961 legislature. Other duties of the office of Revisor of Statutes with 
respect to general statutes book publications are prescribed by law.* 


I. ARRANGEMENT OF THE GENERAL STATUTES 


From information now available, it is apparent that most members of the Kansas 
bar prefer to retain the present alphabetical arrangement and permanent number- 
ing system of the general statutes of Kansas. This arrangement has been in effect 
in Kansas for about 37 years. It was devised by the commissioners appointed by 
the Kansas supreme court to revise the Kansas statutes under authority of law, 
and was enacted into law by the Kansas legislature.® 

The present alphabetical arrangement first appeared in Kansas in the latter 
part of 1923 as a part of the Revised Statutes of 1923, Annotated. It should be 
stated that Kansas had always used the alphabetical classification plan as dis- 
tinguished from a classification of statutes by topics. Under a topical plan, most 
statutes relating to the same subject can be placed under the same title or chapter. 
But under the alphabetical plan as adopted in Kansas it is impossible in many 
cases to group all statutes relating to the same subject in the same chapter. 

Under the Kansas alphabetical plan, there are numerous internal cross refer- 
ences to different chapters. This helps the user to locate more readily other 
statutory law on the same subject. Consequently, the Kansas alphabetical classi- 
fication plan is much more workable when the statutes are printed in one or two 
volumes. 

Kansas has throughout its history kept its statutes in not more than two vol- 
umes.* They were last published in one volume in 1949, but it requires another 
volume to keep them up to date.” 

1 May, 1959 Journal of the Bar Association of poe (Vol. XXVIII, pages 415 and 416). 
: fs age ca ¢ Kansas of 1959, Chapter 363 
*G.S. 1949, 77-303 provides: “The revisor — | supervise and assist in all revisions and compilations of the 


= laws of the state, but no such general revision or compilation shall be undertaken except on the 
ress direction of Ss le — a a Ly A 77-304 provides for biennial cumulative supplements 


to to the he General Statu supp 
5 Laws of Kansas of ioe a and 1922 Poor rage 144, respectively. 
—— for the 2-volume statutes st: 1889 and 1897, the * Kansas statutes have always been published in one 


7 eee! Statutes of 1949 and 1959 Biennial Cumulative Supplement thereto. 
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For the reasons just stated, Kansans have never been faced with using their 
statutory alphabetical classification system in more than two volumes of the 
general statutes. Undoubtedly, this is the reason why more complaints are not 
heard in Kansas with respect to the present grouping of statutes under alpha- 
betical subject headings rather than grouping them together under more logical 
topical subject titles or chapters and thereby placing nearly all related statutes 
together in the same chapter. It does not seem advisable to change to a topical 
classification system now, because that would require a opm renumbering of 
all sections of the present statutes. 

As stated by a writer on the subject in 1957: “An datuveted arrangement 
which divides the contents into chapters based on recognized legal subject head- 
ings is probably best for single volume editions of the statutes. Such an arrange- 
ment, however, is not desirable for a multi-volume set. An alphabetical arrange- 
ment in such a case would require in many instances that two or more volumes 
be consulted in the study of certain related statutes in different chapters. . . .”8 


II. NuMBER OF VOLUMES NECESSARY 


A preliminary estimate of the live material in the General Statutes of 1949 and 
the 1959 Supplement thereto, plus legislation enacted since 1959, indicates that 
the number of pages in a new General Statutes would be approximately 3,500 
pages, not including the general index. One plan may be to compile and print 
the text of the constitutions, statutes, annotations, notes, cross references, index, 
etc., in two volumes of equal size of approximately 1,750 pages. These would be 
handy, usable volumes, comparable in size to the Revised Statutes of 1923.° It 
would result in Volume II containing all of the procedural codes. The type could 
be preserved for possible reprinting, at reasonable cost, especially if the cumula- 
tive index plan, mentioned below, is adopted.’° 

Under such a plan the first general index to a new General Statutes would be 
printed in a separate volume. Thereafter, the type for it would be preserved and 
kept up to date and printed as a biennial cumulative index for both the General 
Statutes and the biennial cumulative supplement thereto. This would appear most 
advantageous, since one index would serve as an index to statutory and other pro- 
visions printed in a new General Statutes, as well as the index to provisions later 
printed in each supplement thereto. Distinctive type or the letter “S” for the index 
references should be used for citations to provisions in the cumulative supplement 
in order to distinguish them from the citations to a new General Statutes. 


III. PREPARATION AND PRINTING OF STATE STATUTES 


The Council of State Governments in a recent report! states that Kansas is one 
of 38 states wherein the official general statutes compilation is prepared by a state 
agency or a special state commission. Of the agencies in these 38 states, 25 are 
permanent legislative service agencies, three are the secretaries of state, and 10 





8 Arie Poldervaart, Law Library Journal, Vol. 50, 5 at page 506. 

® The Revised Sta re - pe 1923, consisted of 1,771 1 pages, including the front part and the index. 

10 It has been co a oe ce to preserve the type set 4 each biennial cumulative supplement to the General 
Statutes of 1949, "EL = the “live ——— thereof in P rinting the next supplement, thereby effecting con- 
siderable savings ’in the costs of prin‘ printing and 

11 “Legal Services for State Legislatures,’ RM-340, yy ‘1960, pp. 15-19. 
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are special commissions of the state. In only four states (Iowa, Maryland, 
Montana, and Oklahoma) having official compilations is the preparatory work 
done by private publishing companies. The report of the Council of State Govern- 
ments also states that the remaining eight states (California, Delaware, Illinois, 
Indiana, New York, Ohio, Pennsylvania, and Texas) have no official statutory 
compilations. In those eight states, unofficial statutory compilations are prepared 
by private law publishing firms. 

Kansas, in addition to having a duly authorized state agency (the office of 
revisor of statutes) to prepare its official statutory compilations and revisions, 
also has an elected state printer as its official publisher. The state printer is a 
constitutional officer, with duties prescribed in the constitution.’ Apparently no 
other state has any such printing requirement in its constitution. This section’? of 
the constitution has not been construed by the supreme court of Kansas since 
it was last adopted by the people in 1904. 


IV. Conc Lusion 


In conclusion, any recommendations or suggestions which may be implied from 
this report which was prepared as a preliminary to a report required by the 1959 
Kansas legislature (cited supra in footnote 2 on page 195), may be summed up 
as follows: 

First, that a complete revision or compilation of the general laws of the state 
of Kansas in 1961 is not now recommended by the state officer charged with 
the duty of making recommendations thereon for the reason stated in the second 
paragraph appearing on page 195 of this report; and 

Second, that when complete revision or compilation of the annotated general 
laws of Kansas is undertaken, then the present alphabetical arrangement and 
permanent numbering system adopted by the Kansas legislature in 1923 probably 
should be retained, and that they should be prepared and published by regularly 
constituted agencies of the state of Kansas in at least two volumes for the reasons 
stated on pages 196 and 197 of this report. 





nl tite printins shall be done by the state printer, who shall be elected by the people. . . .” (Kan. Const. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


' Abrahamsen, David, M.D. The psychology 
of crime. Col. U. pr., 1960. 
Antieau, Chester James. Commentaries on 


Dennis, c. 1960. 

Arkansas Statutes, 1947, with replacement 
volumes and pocket parts to date. 15 
v. Bobbs-Merrill. 

Averbach, Albert.- Handling accident cases. 
v. 3. Medical malpractice—Products 
liability. Lawyers Co-op., 1960. 

Brockelbank, William J. Interstate enforce- 
ment of family support. (The Run- 
away Pappy Act). Bobbs-Merrill, c. 
1960. 


Burns, Joseph W. Anti-trust laws—their 
administration, interpretation, and ef- 
fect. (A report to the Subcommittee 
on Anti-trust and Monopoly of the 


Judiciary, U.S. Senate, 84th Congress, | 


lst session) Central Book Co., 1958. 


Byse, Clark and Joughin, Louis. Tenure in 


American higher education—plans, 
practices and the law. Cornell U. pr., 
c. 1959. 

Customs Law Digest, 5 v. Bobbs-Merrill, 
c. 1960. 

de Chazeau, Melvin G. and Kahn, Alfred E. 
Integration and competition in the 
petroleum industry. Yale U. pr., 1959. 

Fraenkel, Osmond K. The Supreme Court 
and civil liberties—how the court has 
protected the Bill of Rights. Oceana, 
c. 1960. 

‘ Frumer, Louis R. and Friedman, Melvin I. 
Products liability. v. 1 (to be in 2 v.) 
Matthew Bender, 1960. 

Guttmacher, Manfred S. The mind of the 
murderer. (Isaac Ray Award book). 
Farrar, Straus, and Cudahy, c. 1960. 

Hazard, John N. Settling disputes in Soviet 
society. (The formative years of legal 
institutions). Col. U. pr., c. 1960. 

Japan. Constitution and criminal statutes 
(Translation). Minister of Justice, 
Japan, 1960. Supp. to same, 1960. 

Louisell, David W. and Williams, Harold. 
Trial of medical malpractice cases. 
Matthew Bender, c. 1960. 

McFadden, J. A., Jr. and Tuska, C. D. 
Accounting and tax aspects of patents. 
D. VanNostrand Co., Inc., c. 1960. 

Meiklejohn, Alexander. Political freedom 

—the constitutional powers of the 


J 


the constitution of the United States, J 





people. Harper, c. 1960. 

Mettler, Fred A. The medical source- 
book—a reference handbook. Little, 
Brown, 1959. 

Miller, Vernon X. Selected essays on torts. 
Dennis, c. 1960. 

¥ Montgomery, Robert H. Sacco-Vanzetti— 

the murder and the myth. Devin- 
Adair Co., 1960. 

V Neilson, Winthrop and Frances. Verdict 

for the doctor—the case of Benjamin 

Rush. Hastings House, c. 1958. 


. Norris, Martin J. Maritime personal in- 


juries affecting harbor workers, pas- 
sengers and visitors. Baker, Voorhis, 

| 1959. 

“Paulsen, Monrad. Legal institutions today 
and tomorrow. Columbia U. pr., 1959. 

Phillips, Dr. Harlan B. Felix Frankfurter 
reminisces—recorded in talks with Dr. 
Harlan B. Phillips. Reynal, c. 1960. 

Powell, Theodore. The school bus law—a 
case study in education, religion and 
politics. Wesleyan U. pr., c. 1960. 

| Powers, Francis Gary, Trial of. The trial 
of the U2—exclusive authorized ac- 
count of the court proceedings of the 
case of Francis Gary Powers heard 
before the Military Division of the 
Supreme Court of the U.S.S.R. Mos- 
cow, Aug. 17-19, 1960. Introductory 
comment by Harold J. Berman. Trans- 
lation World Publishers, Chicago, 1960. 

\/Snee, Thomas J. and Cusack, Lawrence X. 
Principles and practice of estate plan- 

j ning. Prentice-Hall, 1959. 

~ Spivack, Oscar. Secured transactions (un- 
der the Uniform Commercial Code) 
Joint Committee on Continuing Legal 
Education of the American Law In- 
stitute and the American Bar Associa- 

tion. Sept., 1960. 

' Upham, C. W. Salem witchcraft; with an 
account of Salem village and a history 
of opinions on witchcraft and kindred 
subjects. 2 v., Ungar, 1959. 

‘ Williams, Brad. Due process—the fab- 
ulous story of criminal lawyer George 
T. Davis and his thirty year battle 
against capital punishment. Wm. 
Morrow, 1960. 

(Books may be borrowed from the Kansas 

State Library for limited periods of 

time, and will be sent upon request.) 
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LAWYER PLACEMENT INFORMATION SERVICE PLANNED* 


The American Bar Association has taken the first step toward creating a nation- 
wide lawyer placement information service for ABA members. When established, 
it will be the first such national service in the country. 

The Association said in a news release dated November 10, 1960, that the 
service would begin operation as soon as space and qualified personnel could 
be provided at the American Bar Center there.* Plans are to operate the service 
on a non-fee basis for ABA members, and firms seeking lawyers. 

Officials of the ABA pointed out that the placement information program is a 
new field involving many administrative problems, and that some time will be 
required to work out procedures for putting it into operation. Indications are that 
it might be established next spring. An addition to the Bar Center, now under 
construction, is scheduled for completion May 1. 

The service will not be an employment bureau. It will be designed only to 
provide information about job openings for lawyers seeking employment, and 
information about available attorneys for law firms and business organizations 
looking for lawyers. Neither employers nor employees will be “recommended” by 
the ABA. 

Creation of the service grew out of a successful pilot employment information 
service conducted by the ABA’s Junior Bar Conference and the American Law 
Student Association at the Association’s annual meeting in Washington, D.C., 
last August. 

Reports indicate that some 80 lawyers seeking new locations actually were 
placed during the one week the pilot service was in operation. Job offers came 
from 46 law firms, 32 corporate law departments, and 40 other sources, including 
U.S. government agencies. 

About half of the lawyers seeking new positions were between the ages of 28 
and 33. Ages of the remaining registrants ranged from 24 to 77 years, records 
show. 

Scores of letters from lawyers, law firms and business organizations flooded 
into the ABA headquarters commending the JBC and the ALSA for their pioneer 
efforts and urging continuation of the service on a permanent basis. 

The ABA Board of Governors has established a special committee to supervise 
establishment of the new service. 


® Source: Committee on Public Relations, American Bar Association, 1155 East 60th St., Chicago 37, Illinois. 
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A KANSAS LEGAL CENTER? 


By Frep L. ConNER 
Of the Great Bend, Kansas, Bar 


The concept of a Kansas Legal Center embodies proposals for changes, 
Whether the proposed changes would represent progress is submitted as a pos- 
sibility for study. Essentially the question is “Would it be beneficial to have a 
center for activities relating to the Kansas legal profession in the same sense that 
there is a center in Kansas City for activities relating to the Kansas medical pro- 
fession?” What, then, might be contemplated by a Kansas Legal Center? 

The material form could be a building in Topeka to house the Supreme Court, 
the offices of the Justices, the offices of the Clerk, the offices of the Attorney 
General, the merged Washburn and University of Kansas Schools of Law, the 
combined libraries of the State of Kansas and the two merged law schools, and 
perhaps available quarters for various research groups. 

A first impression indicates the economics of the material form may be feasible. 
Vacated space at the two universities certainly could be absorbed to accommodate 
increased enrollments. It would be surprising if the executive and legislative 
branches could not find use for additional room in the capitol building. Obvious 
economies could be effected in salaries now duplicated, in library acquisition and 
maintenance, and by using senior students as volunteer research associates. 

There are many ramifications to the material and economic considerations. 
However, the imaginative part arises in considering the benefits, if any, which 
might result to legal education, to administration of justice, and ultimately to 
society. Could one law school provide better legal education and permit greater 
diversification or specialization in curricula as desired by individual students? 
Would the students, the faculty, the attorney for the state, and the members of 
the judiciary benefit by the interchange which inevitably would occur under one 
roof and while using joint library facilities? Anyone can add to the questions. 

Tenuous and ethereal, isn’t it—or it is? 
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REPORT OF COMMITTEES—MID-YEAR MEETING, 1960 


The Ninth Annual Mid-year meeting of the Bar Association of Kansas was held 
at the Broadview Hotel in Wichita, Friday, October 28, 1960. A business meeting 
of the Association’s Executive Council was held Thursday evening, October 27. 


UNAUTHORIZED PRACTICE OF LAW 


Information was furnished that a title company which had been advertising 
“free real estate listings,” and its offer to “draw your real estate contract and 
deed,” etc., upon complaint of the committee has desisted in such advertising and 
is now taking a more positive approach, having eliminated such advertising and 
now including the following in its advertisements: “Your attorney is vital in 
every real estate transaction.” (Note: Sample of this ad was distributed with 
the October 15, 1960 Kansas Barletter. ) 

The action of the State Corporation Commission in refusing to amend its Rules 
of Practice and Procedure which would have permitted non-lawyers or “ICC 
practitioners” to appear before the Commission and represent clients was noted 
with approval by this committee which, together with the Executive Secretary, 
had lodged protests against such amendments. A brief was prepared and filed 
on behalf of the Association by Mr. Shuart setting out the position of the 
Association. 

The committee has assisted representatives of the American Bar Foundation in 
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compiling and classifying all statutes relating to the unauthorized practice of law. 
The object of this project is the publication of an unauthorized practice statute 
book which will supplement an earlier publication of the project, “The Un- 
authorized Practice Source Book.” 

A resolution was adopted urging the employment of a full-time attorney on 
the staff of the Association to implement the work of this committee, the Com- 
mittee on Professional Ethics and such other committees requiring assistance. 

Another resolution was adopted which urges the Association to recommend to 
the Legislature adoption of a statute providing that the furnishing of advice or 
services by a non-lawyer for and in behalf of a debtor in connection with any 
debt pooling or proration plan whereby such debtor deposits any funds for the 
purposes of making pro rata payments or other distributions to his creditors, shall 
be deemed to be the practice of law and that a penalty be provided therefor. 

Reports were made as to the disposition of various complaints made regarding 
the unauthorized practice of law. Opinions of the ABA Committee on Un- 
authorized Practice of Law were reviewed. 


Pusiic RELATIONS 


The committee first considered the contents and copy for an Annual Legal 
Checkup folder in correct form for use in Kansas. A film of this subject, prepared 
by the State Bar of Michigan, was shown to all of the members attending the 
Mid-year meeting. The Executive Secretary was directed to obtain costs for the 
printing of the folder and a plan of presentation of the program to the Associa- 
tion was discussed. 

Copy for the Jury Handbook was approved and printing ordered. 

A Public Relations Manual was discussed, cost of production and content 
thereof. This project was continued for further study. 

Many other PR programs were considered and as such are finalized, the 
Association membership will be advised. 


RELATIONS WITH ABSTRACTERS 


Matters within the area of activity of this committee were discussed and spe- 
cifically matters referred to the Unauthorized Practice of Law Committee and 
to be reported by them. 

Mep1co-LEGAL 


The Medico-Legal Committee discussed matters currently on its agenda and 
noted that it was withholding action on a number of them pending action by the 
Medical Society on its related portions of such matters, it having been agreed 
that the Medical Society would first act. 

No new matters have been called to the Committee’s attention since its last 


report. 
IMPROVEMENT OF LAWS 


The principal topic of discussion during the meeting was the material submitted 
by the Advisory Committee of the Judicial Council in connection with the pro- 
posed Revision of the Kansas Civil Code. 
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The Committee also discussed the results of the questionnaire submitted to 
District Judges in Kansas relative to proposed changes in law and procedure. 

The proposal was submitted to the committee that it recommend a proposed 
act which would make the unauthorized practice of law in Kansas a misdemeanor. 


RELATIONS WITH Lay ADJUSTERS 


There were three problems which we discussed at our meeting. The first and 
most important problem was that presented to us by the Kansas Claims Men’s 
Association pertaining to a memorandum received from the insurance commis- 
sioner asking the adjusters to explain to claimants the legal reasons why the claim 
was being denied. According to the Claims Men’s Association, they had previously 
received a ruling from the Kansas Bar Association that they were not to give 
legal conclusions. The association found itself on the horns of a dilemma and 
asked our advice as to what should transpire. We are suggesting to the Claims 
Men’s Association that they advise the insurance commissioner that we will 
remain firm in our position that they should not discuss legal reasons but merely 
inform the claimant that the claim is being denied and advising them to suggest 
to Mr. Welty of the insurance commissioner's office that in case more detailed 
explanation is required, the claimant should direct his inquiry to the home office 
of the insurance company where it can be answered by the legal counsel of the 
company. 

The second item before the committee was the question of whether or not the 
companies or attorneys should be required to give statements of witnesses and 
parties to opposing counsel or witnesses. There apparently is a great divergence 
of opinion on this item, and in a number of instances the attorneys have refused 
to do so and the court has upheld them in the position, and taken the position that 
a committee of the Bar Association and the Lay Adjusters cannot bind the courts. 
We are making further study into this question. The last question considered by 
the committee was the advisability of recommending to the American Bar As- 
sociation that a Canon of Ethics be adopted whereby the insurance adjuster 
should not attempt settlement or offer to make settlement directly with the 
claimant’s attorney, but that settlement negotiations should be conducted by the 
defense counsel. It was the feeling of the committee that this problem was not 
of sufficient importance or creating a sufficient problem that any further action 
should be taken on this issue. 

INSURANCE 


The principal matters considered were: 

1. In response to the Insurance Committee’s invitation to submit bids or pro- 
posals for group plan accident and health insurance tailored to fit our Bar 
Association, seven companies or agencies submitted proposals. The proposal of 
Continental Casualty Company was presented by Forrest T. Jones Agency; 
Ocean Accident and Guarantee Corporation by Ed Gund; Hartford Accident 
and Indemnity Company by Vince Tobin; Washington National Insurance Com- 
pany by Dean S. Kirk. Mr. Kirk also presented the beneficial aspects of the plan 
which his company is presently writing and the improvements which his company 
is offering to write for the Bar Association. The proposal of Mutual of Omaha 
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was presented by Mr. Higgins and Mr. Bachus; Security Benefit Life Insurance 
Company was submitted by mail without oral presentation; and Commercial In- 
surance Company’s proposal was presented by Robert Tyler, which presentation 
consisted of the explanation of Commercial’s group plan presently offered to 
members of the Kansas Bar Association. 

After consideration of these various proposals, it was decided that a tabulation 
should be prepared comparing the various plans, coverages and premium rates, 
Mr. Goodell and Mr. Deam have assumed the task of making these comparative 
tables. é : 

2. A proposed group Blue Cross-Blue Shield pian was presented and explained 
by W. H. Heleker. 

No conclusions were reached and the meeting is to reconvene at a later date 
at Topeka, Kansas. 

PROSPECTIVE LEGISLATION 


Members of this committee present discussed the current recommendations of 
the Advisory Committee to the Judicial Council and those of members and other 
committees. The committee stands ready to present to the Legislature those 
Association approved proposals given to it in accordance with its area of re- 
sponsibility. 

Loca. Bar ASSOCIATIONS 


The committee studied the forms used in obtaining information of local bar 
activity for the year of 1960 and these were ordered printed and will be distributed 
through committee members to the local associations in assigned state bar districts. 
Members were assigned as follows: 


Ist District: Ed Powers, Kansas City, Kansas 

2nd District: Eugene W. Hiatt, Topeka 

3rd District: Donald C. Vosburgh, Fredonia 

4th District: G. D. McSpadden, Winfield 

5th District: Robert A. Schermerhorn, Junction City 
6th District: Charles E. Jones, Wichita 

7th District: Warren Kopke, Great Bend 

8th District: Marvin Thompson, Russell 

9th District: Charles E. Jones, Wichita 


Law Day (May 1, 1961) was again accepted as a primary responsibility of this 
committee. Public Relations and Citizenship Committees also cooperate on this 
national event. 

Committee members were charged with surveying their districts to determine 
whether there are needs for new associations to be organized. 

The committee endorsed the recommendation of Judge Hugo Wedell that Local 
Bar Associations should accept the responsibility of advising the general public 
in their own area concerning the operation of the Constitutional Amendment of 
judicial selection of Supreme Court Justices and also to advise their local com- 
munities of recommendations supported by the Bar. 
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TAXATION 


Members present agreed that inasmuch as the self-employment retirement act 
didn’t pass, it might be well for us to reaffirm the position of the Kansas Bar 
Association in favor of enactment of that act as it was proposed prior to the 
Treasury Department amendments. Everyone agreed that the amendments tacked 
on by the Treasury Department caused the bill to lose much of its effectiveness 
as far as the Bar was concerned. 

Discussed by the committee was the worth of conforming the inventory for 
inheritance tax purposes to the Probate Court inventory, the matter having been 
under consideration by the committee. Also it was felt that it would be helpful 
if there was issued an up-to-date collection of Kansas inheritance tax regulations. 

Some of the members thought that the Kansas fiduciary income tax return forms 
could be revised to reflect the 1954 changes made in the Federal fiduciary forms. 
It was realized that this would not adjust the changes in the two laws but would 
merely make it easier to show the Federal return figures on the Kansas form. 

The subject of an annual tax institute sponsored jointly with the K.U. School 
of Law, School of Business and the C.P.A.’s was discussed. Problems of organiza- 
tion and participating sponsors were considered and no conclusions reached. 


Atomic ENERGY 


Members of the committee were present and matters within the general scope 
of activity of the committee were discussed. 


PROGRAM 


Members of the committee and representatives of other Association committees 
discussed proposed topics for discussion at the annual meeting next April during 
the portions set aside for continuing legal education. 


TrrLE INSURANCE 


At this meeting the committee ratified the action previously taken by the 
committee at its meeting in Leavenworth on October 6, 1960, and in addition 
unanimously passed a resolution that F. C. Bannon and George B. Collins appoint 
a committee to complete the study as to the details in forming a lawyers title 
insurance company in the State of Kansas and to carry the plan into effect. The 
members of the committee will be announced later. 


Lasor Law 


An interesting—and sometimes quite vigorous—discussion was had upon varied 
aspects of the field of the committee’s activities. The end results of these discus- 
sions were: 

1. The basic objectives of the committee were reviewed and no suggested 
changes were made. These basic objectives are: 

a. Serving the Association as an advisory committee on policy matters in 
the field of labor law. 
b. Promoting continuing legal education among lawyers in the labor law 


field. 
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2. The committee appeared to be in accord that on policy matters the com- 
mittee should seek to avoid partisanship in a field already too heavily charged 
emotionally. However, in the education field attention should be primarily di- 
rected to lawyers representing businesses. This latter conclusion is based upon 
the premise that lawyers representing labor organizations are uniformly oriented 
in the field; and the greatest education need is by the lawyer representing smaller 
businesses without continued familiarity with labor law. 

3. That the committee should recommend to the Executive Council of the 
Association that it go on record strongly urging that representatives of the Na- 
tional Labor Relations Board fully recognize the representation of clients by 
attorneys. Such recognition should eliminate the by-passing of attorneys in con- 
tacts by NLRB representatives with attorney-represented clients. 

4. Another educational section meeting should be held in labor law at the 
State Bar Association Meeting at Wichita next spring. 

5. Discussion was had as to whether assistance in better labor-management 
understanding could be furnished through the joint efforts of lawyers traditionally 
representing labor and representing management. It is recognized that this is a 
difficult area. However, the concensus appeared to be that further exploration 
was worth while. 

Crr1zENSHIP 


The committee prepared monthly suggestions to serve as a guide to stimulate 
and assist local Bar Associations and their members in better citizenship and 
greater service to the community. It is hoped that the Bar Associations and 
lawyers will integrate themselves in every project in the community working 
for better citizenship. Since 1961 is the Kansas Centennial year, special emphasis 
will be made to encourage lawyer participation in local centennial celebrations. 

1. Arrange local Bar Association programs for the observance of national holi- 
days, patriotic and citizenship events and centennial celebrations. Join with 
community groups in sponsoring county-wide programs of these observances. 
Cooperate with public and parochial schools. Obtain from private sources and 
present copies of the Constitution, Declaration of Independence, and Bill of 
Rights of the United States and of Kansas, at these ceremonies. Give special 
emphasis during 1961 to the part that law and lawyers have played during the 
past one hundred years of Kansas history. 

2. Continue to work with all organizations that are educating and naturalizing 
foreign-born people. Arrange, if requested, citizenship classes. Participate in 
naturalization programs in local federal courts. Personally assist new citizens to 
become good citizens. This includes both newly naturalized citizens and citizens 
who have just become twenty-one years of age. Remind them of their duties 
and privileges. 

3. Arrange a program to honor a prominent local man or woman each year 
at a Bar Association meeting or banquet or joint public meeting for being a “best 
citizen” in the Community. Only one citation award should be given in a com- 
munity each year. 

4. Arrange “Know your Government” programs. This may be done at Bar 
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Association meetings or organized study sessions at local schools or at civic club 
meetings. Use movies, radio media, public speakers, to present materials. 

5. During Centennial 1961, sponsor local citizenship essays, oratorical and 
debate contests on historical and patriotic subjects among junior and senior high 
schools. A local Bar Association award could be given to the student presenting 
the winning essay, oration or debate. The history of Kansas would make an 
excellent subject for an essay, oration or a debate. Plan next year to present a 
local Bar Association certificate to the high school graduate as a “best citizen” 
of the class for his extracurricular activities. 

6. Be sure that new fifty-star flags are used in public ceremonies and particu- 
larly in the local courts, including the local city courts. Obtain and make 
available for local celebrations a flag of Kansas and let the community know that 
the flag is available for special events. 

7. Help organize or join existing community groups active in the promotion 
of public safety, increased playground and recreation facilities, conservation of 
natural resources, and in prevention and control of juvenile delinquency with 
special emphasis on areas where respect for law and lawyers can be improved. 

8. Urge all local Bar Association members to join and support annual fund- 
raising campaigns such as the March of Dimes in January; Heart Fund drive in 
February; Red Cross campaign in March; Easter Seal Sale, Cancer Fund drive 
and Mental Health week in March, April and May or United Funds in the fall 
and Christmas Seal Sale in December. 

9. During 1961, urge local public officials in State, County and City govern- 
mental offices to use the Centennial Seal on their stationery and for law offices to 
use it on personal stationery wherever feasible. 

The following is a “Citizenship Around the Calendar with Special Emphasis 
on the Kansas Centennial, 1961.” 


JANUARY 


Sunpay, JaNuaRy 1, 1961, Kansas CENTENNIAL. This commemoration of a 
historic era can bring to all a deeper understanding of the cultural, historical, 
education, governmental, economic and social development of Kansas. It is 
hoped that all Bar Associations, lawyers, and all people in all sections of Kansas 
will participate so that a State-wide tribute can be paid to the memory of those 
who took part in the development of one-hundred years of Kansas history to 
make this state great and to renew our faith in American and the Kansas way 
of life. Cooperate with civic, patriotic, veteran and historical organizations in 
community Centennial observances. 

TUESDAY, JAUNARY 3-31—Marcu OF Dimes Campaicn. Your cooperation will 
be appreciated in this campaign by the National Foundation in its new three-fold 
campaign—Polio, Arthritis, Congenital Malformations (birth-defects). Lawyers, 
as always, should continue to participate in these activities which will be empha- 
sized by the March of Dimes’ annual observance of Franklin D. Roosevelt's birth- 
day and the Mothers’ March. 

Fray, JANUARY 20, 1961, INAUGURATION OF PRESIDENT OF THE UNITED STATES. 
This inauguration month is an excellent time for political study as well as the 
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general discussion of pending national legislation, the United Nations and the 
duties of local, state and national officials in local study groups. 

SuNDAY, JANUARY 29, 1961—StaTEHOOD Day OssERVANCES THROUGHOUT THE 
State. Lawyers and Bar Associations should cooperate to commemorate the day 
upon which Kansas became a State, paying special credit to the part that Law and 
Lawyers have had in the development of an organized society in Kansas. 


FEBRUARY 


WepNESDAY, FEBRUARY 1-28—AmeERICAN Heart Montu. Cooperate with com- 
munity committees directing the local Heart Drive by enrolling as solicitors and 
volunteer workers. February 26 is Heart Sunday. 

WEDNESDAY, FesruARY 1-28—CrusaDE FoR FREEDOM. Cooperate with other 
national and local organizations to distribute “Freedom Scrolls” and “Truth 
Dollars.” 

Sunpay, Fesruary 5-11—Boy Scour ANNIVERSARY WEEK. Join with your local 
Boy Scout Council and other patriotic and civic groups to observe this even in 
churches, schools and public gatherings. Encourage programs in the community 
emphasizing the development of Future Citizenship by strong programs of 
Respect for Law and Order in Boy Scout organizations. 

SunDAY, FEBRUARY 12—LiNCOLN’s BirTHDAY. WEDNESDAY, FEBRUARY 22—WaAsH- 
INcTon’s BirTupay. Participate in community-wide celebrations observing the 
birthdays of these men. Lincoln’s contribution to the Legal Profession certainly 
is worthy of note. 

SunpaAy, FeBruARY 19-25—NatTIONAL BROTHERHOOD WEEK. Join with all groups 
in public observance, emphasizing the Constitutional provisions for freedom of 
worship in the United States. Release a newspaper article emphasizing law which 
gives assurance that all people, regardless of race, color and creed, are protected 
under the laws of Kansas. 

WenpneEspay, Frsruary 22—Call to the attention of the press and the com- 
munity that in 1861 at Independence Hall in Philadelphia, a new United States 
flag was raised bearing the 34th star of Kansas in the new flag. 


MARCH 


WEDNESDAY, Marcu 1-31—Rep Cross Montu. Enroll as volunteer workers to 
assist the local Red Cross membership and fund drive in communities not having 
community chests collecting for the Red Cross. 

THurspay, Marcu 2-Aprit 2—EAsTEeR SEAL APPEAL. The annual campaign for 
the crippled children and adults of America. By using these seals for your personal 
correspondence, urge others to participate. 

Sunpay, Marcy 5-12—Gimt Scour WEEk. Celebrated in honor of the founding 
of Girl Scouts in Savannah, Georgia, March 12, 1912. 

Marcu is an excellent time in which to hold a community Armed Forces and 
Veterans’ Night dinner or to have Armed Forces members and veterans attend a 
meeting with members of the Bar Association to recognize the work of the 
Armed Forces and Veterans in Citizenship activities in the community, state and 
nation. Invite public officials, military and religious leaders, news editors and 
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commentators. This is a good month to start organizing a local citizenship essay 
and oratorical contests for Junior and Senior High School students with finals 
to be held early in May. Clear first with school authorities, after which judges 
should be selected and established for these contests on patriotic and historical 
subjects. Any awards, whether they be certificates or prizes must be cleared 
with the local school authorities and the Kansas Athletic commission before any 
announcement of prizes or certificates are made publicly. If prizes are permitted, 
a fully paid trip to the state capitol or nearby points of historical interest during 
the Centennial of Kansas, 1961, would be appropriate. 

Marcu, First WEEK. Those persons living in the Hutchinson, Kansas, area will 
be interested in Centennial “Better Living” show to be held in Hutchinson. 

Marcu 26-Aprm 2—80th Annual Messiah Festival, in Lindsborg. Kansas 
lawyers may wish to encourage this kind of religious activity for the moral im- 
provement of Kansas Citizenship. 

APRIL 


SaTurDAY, Apri 1-30—Cancer Controt Monts. Support the annual Cancer 
Fund Campaign. 

Fray, Apri, 7—Worip Heart Day. 12th Anniversary for the adoption of 
the constitution of the World Health Organization (WHO). 

Sunpay, Apri 9-15—Pan AMERICAN WEEK. This would be a good time to 
honor some citizen of the community with a Latin-American heritage by asking 
him to a Bar Association meeting and pointing out his contribution to better 
Pan American relations. 

Fray, Apri, 14—Pan AMERICAN Day. Presidential Proclamation. 70th Anni- 
versary of the formation of Pan-American Union by the 21 American Republics. 

Presentation of an annual Citizenship Citation Award to an outstanding mem- 
ber of your community should be planned for February, March or April. This 
event can be sponsored at an annual Citizenship dinner, luncheon or public 
meeting sponsored jointly by several organizations. 

WEDNESDAY, APRIL 19—22—Bar ASSOCIATION OF THE STATE OF KANSAS, WICHITA, 
annual meeting. Good citizenship, of course, begins by good citizenship in the 
profession. Special emphasis should be given in promoting the Kansas Bar 
Association annual meeting and the need for good lawyer citizens to participate 
fully in the duties of the Bar Association of Kansas. 


MAY 


Monpay, May 1—Law Day. By Presidential Proclamation. 

Monpay, May 1-7—Mentat HeattH WEEK. Cooperate with the state mental 
association in their fight against mental illness, the country’s number one health 
problem. 

Sunpay, May 14—Moruers’ Day. 

SaturDAY, May 20—ARMED Forces Day—11th Annual Celebration. Cooperate 
with Veterans’ groups and other patriotic organizations to plan participation in 
local observances with civic and veterans’ groups. At the May meeting of the 
Bar Association it may be appropriate to ask various members of the legal fra- 
ternities in the service to attend as guests of the Bar Association. 
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Turespay, May 30—MeEmoriat Day. Cooperate with other organizations in 
participating in community exercises in memory of the war dead. Hold memorial 
services at May Bar Association meetings in honor of members who have died in 
the service of their country. 

Monpay, May 8-20—Santa Fe Caravan. Starts at Independence, Missouri 
and travels throughout Kansas and on to Santa Fe. Participate in local celebra- 
tions in honor to the development of the Santa Fe Trail and civilization in Kansas 
as a result of this historic road. 

May 3l-JunE 6—SuNFLOWER Boys’ State, Wicurra. A letter from the presi- 
dent of the local Bar Association to the boys attending Boy’s State from each 
local community encouraging them to participate as good citizens in the program 
there and complimenting them for being selected for this honor would let young 
people know that the Bar Association and lawyers in particular support good 
citizenship. 

JUNE 

SunpAY, JUNE 11—Fatuers’ Day. 

WEDNESDAY, JUNE 14—F Lac Day. Presidential Proclamation. 

Present Local Bar Association Citizenship award to high school graduates and 
award the prizes to the winners of the essay and oratorical contests at commence- 
ment exercises. If that is not feasible, present the award at some other school 
program, or local Bar Association meeting. Have the winners read their papers 
over local radio and TV stations, at local civic club meetings, at school convoca- 
tions or at local Bar Association meetings. (Clear with Association office and 
State High School Activities Association. ) 

June will have the following Centennial celebrations which need attention: The 
Kansas Story, a spectacular pageant, at Topeka and Wichita; World Food Fair, 
Topeka, through September 4; Kansas Centennial Global Exposition at Wichita, 
and many other Centennial celebrations throughout the state. 


JULY 


TuEspDAY, JULY 4—INDEPENDENCE Day. Join in all community observances. En- 
courage members to speak at July 4th celebrations emphasizing the power of the 
rule of law in the Constitution of the United States. 


AUGUST 


Juty anp Aucust are good months in which to assist local organizations which 
are planning old settlers’ picnics, county fairs, other community picnics, outdoor 
parties, etc., with special emphasis on Centennial celebrations during 1961. Bar 
Associations should not only organize such affairs, but should join with other civic 
groups sponsoring such community events. August being the month in which 
many Old Settlers’ picnics and county fairs are held there will be many occasions 
to help emphasize the Centennial celebrations. 


SEPTEMBER 


SUNDAY, SEPTEMBER 17—ConsTITUTION Day AND NATIONAL CrT1zENsHIP Day. 
By Presidential Proclamation. During the year 1961 we will be commemorating 
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the 174th anniversary of the signing of the Constitution on September 17, 1787. 
Since there are many organizations without a new fifty-star United States flag this 
is an excellent project for presentation of a flag to a local organization from the 
Local Bar Association. September is an appropriate time to start any program in 
the public and parochial schools. Arrange now for one meeting some time 
between October and May for an annual Citizenship night. 


OCTOBER 


OcrosER 1-31. Classes for new citizens are organized this month for the regular 
school year. Plan a community citizenship night. Invite the newcomers to par- 
ticipate. Start your monthly series of study groups on knowing your government. 
Open these study groups for community-wide participation. 

SuNDAY, OcroBER 1-7—NATIONAL EMPLOY THE PuysICALLy HANDICAPPED WEEK. 
All members should take an active roll in all public projects or meetings, not only 
during the week but throughout the year. 

Monpay, Ocroser 2—Cuip Heattu Day. 

Sunpay, OcroBerR 8-14—F ime PREVENTION WEEK. Purpose is to emphasize year- 
round need for greater attention to fire safety. 

THurspAY, OcroBER 12—Co.umsus Day. 

TuEspAy, OcroBeER 24—Unirep Nations Day. United Nations week will be 
celebrated. Cooperation with civic groups in planning programs in schools, over 
radio and TV and at community gatherings. The Bar Association should discuss 
the pros and cons of the Connally Amendment during this United Nations Day 
period. 

Jouy Your ANNUAL UNITED Funp Campaicn Tus Montu. 


NOVEMBER 


WEDNESDAY, NOVEMBER 1-30—RELIGION IN AMERICAN LiFE Mont. To empha- 
size the importance of religion in personal, community and national life by urging 
everyone to regularly attend a church or synagogue of his choice. 

SunpAy, NovEMBER 5-11—AmeEnrICAN EpucaTION WEEK. Join interested civic 
groups in this all-important effort to improve our educational system and to 
bring the public and schools in closer cooperation. 

SATURDAY, NOVEMBER 11—VereRANs’ Day. Presidential Proclamation. All or- 
ganizations helping to plan a meeting this week should be encouraged by the 
Bar Association and this is a good time to feature a discussion on world peace or 
appropriate motion pictures, music, etc. Invite leaders of local civic and veterans’ 
organizations to be guests at the Bar Meeting. 

Sunpay, NOVEMBER 12-18—NatTionaL CHILpREN’s Book WEEK. Purpose: To 
emphasize the great wealth of literature available to all children, whether at home, 
at school or in the public library. 

NOvEMBER commences the annual Christmas Seal Sale. Contribute to the cam- 
paign against tuberculosis by purchasing Christmas seals and enrolling as a volun- 
teer worker with the local County Tuberculosis Association. 

THuRSDAY, NOVEMBER 23—THANKSGIVING Day. 

NovEMBER Is SAvincs Bonp Montu. This major Citizenship project has been 
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given full endorsement by the Treasury Department of the United States. It ought 
to be published through our local Bar Association bulletins and other media of 
press, radio and TV. 


DECEMBER 


During December there will be a national civil defense day for the purpose 
of creating more interest in civil defense and to give the federal, state and local 
civil defense agencies a chance to report their findings in progress to the people. 
It is suggested that the Local Bar Association appoint of recommend to the civil 
defense agencies suitable lawyers to handle civil defense legal problems of a 
general nature as a service to the community. 

Sunpay, DecEMBER 10—Human Ricuts Day. Promote observance of the 
twelfth anniversary of the adoption of the Universal Declaration of Human Rights 
by the General Assembly of the United Nations on December 10, 1948. 

Fray, DECEMBER 15—Bit oF Ricuts Day. All in the community should 
join in planning a suitable observance of the 170th anniversary of the ratification 
of the Bill of Rights on this day in 1791. 


NEW COPYING MACHINE CASE BOOK CITES SAVINGS 
IN OFFICE TIME, MONEY 


Publication of a composite “Case Book” of time and money saving applications 
for copying machines in the legal field has been announced by Minnesota Mining 
and Manufacturing Company. 

The 21-page indexed and illustrated booklet describes the many ways in which 
lawyers and law firms can expedite and simplify paperwork. It was compiled 
after intensive research by the Duplicating Products Division of the 3M Company, 
and draws on actual case history experiences of copy machine users for its 
material. 

Copies of the new publication may be obtained free by writing Dept. LO-478, 
Minnesota Mining and Manufacturing Company, 900 Bush Ave., St. Paul 6, 
Minnesota—Sherman A. Lindell, Product Publicity—telephone PRospect 6-8511, 
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BOOK NOTICE 


EstaTE TAX PROBLEMS CLARIFIED IN NEw PLI Hanpsoox. A splendid, newly revised 
edition of “The Estate Tax” by James B. Lewis has just been issued by the Practising 
Law Institute. This 253 page monograph is written by a tax partner of the New York 
City law firm of Paul, Weiss, Rifkind, Wharton & Garrison. The book provides a 
thorough, practical compendium, with filled-in specimen estate tax forms, of federal 
estate tax law, practice and procedure. It is a most valuable reference book in estate 
planning and administration. It points out the problem areas, provides a scholarly 
analysis of the law and outlines steps to be taken. The price is low, $3.50 in paper- 
cover, in keeping with PLI’s nonprofit character. 

The comprehensive coverage of the volume is indicated by its principal section 
headings: Composition of the Gross Estate (with detailed subsections on Incomplete 
Lifetime Transfers, Gifts in Contemplation of Death, Joint Interests, Annuities, Life 
Insurance and Powers of Appointment); Valuation of the Gross Estate; Deductions 
from the Taxable Estate (including a definitive discussion of the Marital Deduction) ; 
Credits to the Tax Payable; Procedure; and Estates of Nonresident Aliens. 

The detailed discussion of incomplete and ineffective life-time transfers is excellent. 
The author points out that any transfer short of complete relinquishment for “an ade- 
quate and full consideration in money or money’s worth” is in danger of being later 
adjudged for estate tax purposes as no transfer at all. That the “incomplete” transfer 
was taxed during life as a gift and that it was a sufficient divestment to relieve the 
donor of income taxes is little indication that it will not still be included in the gross 
estate and subject to the estate tax. Therefore, one of the primary concerns of estate 
planners is to arrange inter vivos transfers that will not be swept into the donor's estate 
at his death. 

Particularly troublesome in this area are property settlements incident to separation or 
divorce. It is well established that the release of marital rights is not good consideration 
for estate tax purposes. However, where the property agreement is incorporated in 
a decree, the courts hold that the payments were founded on the decree rather than 
upon the private agreement, and that therefore the lack of monetary consideration does 
not have to be inquired into. This view prevails even when the agreement is not con- 
ditioned upon entry of the decree, but is merely adopted by it. However, the author 
cautions, the court must have the power to incorporate the property settlement agree- 
ment or to vary its terms. Because court approval is so essential to excludability, the 
choice of forum in the matrimonial action may be of utmost importance, 

The treatment for estate tax purposes of life insurance is discussed at length. When 
setting up qualified deferred compensation plans for executives the author advises that 
the terms of the plan should provide for the benefits to pass directly to the beneficiary 
rather than to the estate of the participant. As part of his estate it would be taxed; 
but if it goes to the beneficiary it is not. The same holds true of life insurance policies 
which have been assigned to the beneficiary provided of course that the insured retained 
no incidents of ownership. 

The author offers helpful advice on the use of administration expenses as deductions. 
These expenses may be deducted either from the estate tax or from the income tax. He 
cautions lawyers not to overlook certain opportunities of taking a double deduction. 
One example of expenses in this category is interest accrued to date of death on any tax 
deficiency or other debt. In making a choice the comparative rates in the top brackets 
must be considered as the estate tax rate may be higher than the income tax rate. 
The possibility of using the whole deduction to get into a lower income tax bracket 
should not be disregarded. The author notes that the choice is not entirely irrevocable, 
however, because it can be switched from year to year. Even the date at which the 
choice becomes irrevocable for any single year can be postponed by various means, 
for instance, delay in filing a waiver. Such postponement is often of great practical 
value to the executor. 
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Extremely useful is the discussion of the estate tax return. Facsimile reproductions 
of filled-in returns are included. The author highlights the problems most commonly 
encountered in making out the return, offers suggestions for their solution and includes 
a complete list of documents to be submitted with the return. 

“The Estate Tax,” 253 pages, may be purchased for $3.50 from the Practising Law 
Institute, 20 Vesey Street, New York 7, N. Y. Its complete publication catalog of 75 
monographs is available on request. 


(io onl — 
TRUST SERVICES 


FOR ATTORNEYS AND THEIR CLIENTS 


MERCHA nF: 
aT 


MEMBER FEDERAL RESERVE SYSTEM e MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 














501 KANSAS AVENUE TOPEKA, KANSAS 


























UNIVERSITY OF KANSAS SCHOOL OF LAw SECTION 215 








THE UNIVERSITY OF KANSAS 





SCHOOL OF LAW SECTION 














FREDERICK J. Moreau, Dean 


STUDENT EDITORIAL BOARD 
































WitiuaM H. Dye of Wichita Editor-in-Chief 
CHarzes J. Woopin of Wichita Associate Editor 
Micet L. Stout of Bazaar Associate Editor 
RONALD K. BapceEr of Kansas City Sections Editor 
Stan A. Apams of St. Francis Note Editor 
Purp L. Bowman of Hutchinson Note Editor 
N. Wiit1aM Hines of Olathe Note Editor 
C. Jepson GARLAND of Wellington Note Editor 
Joun E. Hurtey, Jr. of Wichita Note Editor 
Rosert E. Epmonps of Lawrence Business Manager 

James L. BercLunp of McPherson GEORGE Marer, Jr., of Kansas City 

Cuan Es V. FisHex of Lawrence WiiuuM B. Matruews of Ashland 

A, ALLison Hyssna of Caldwell Potty PEPPERCORN of Lawrence 

THEODORE B. Ice of Newton Tuomas H. Sorta of Horton 

Dona.p H. Loupon of Kansas City Joret A. STerReETT of Topeka 


James B. Lowe of Winfield 


FACULTY ADVISOR 
James K. LoGaN 


DECEMBER ISSUE OF THE KANSAS LAW REVIEW 


The December issue of the Kansas Law Review will feature a student sym- 
posium on the Statute of Limitations in Kansas. There will be, in addition to this 
student work three lead articles which are: “The Selection of United States 
Supreme Court Justices” by Professor Robert B. McKay, “The Vendor’s Respon- 
sibility for Quality in the Automated Retail Sale” by Professor Millard H. Ruud, 
and “To Insure a Successful Appeal” by Professor Paul E. Wilson. Address in- 
quiries to: Business Manager, Kansas Law Review, Inc., Green Hall, Lawrence, 
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WASHBURN LAW JOURNAL— WINTER ISSUE 


The Winter Issue of the Washburn Law Journal will include: “A Report to the 
Bar” by John E. Howe, Dean of the Law School; “Federal Court Jurisdiction over 
Courts-Martial” by Calvin A. Kuenzel of Stetson University School of Law; 
“Mental Competency to Stand Trial in Federal Criminal Procedure” by Frank M. 
Rice of the Topeka, Kansas Bar; and an article concerning Discovery Proceedings 
in Kansas by John E. Shamberg of the Kansas City, Kansas, Bar. In addition to the 
foregoing there will be included several student notes and comments on recent de- 
cisions. Requests for subscriptions will be handled by: Business Manager, Wash- 
burn Law Journal, Washburn University of Topeka, Topeka, Kansas. 
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Country Style 
By R. S. BARNETT 
5707 Cherry Street, Kansas City, Missouri 



































Joe Davis of Olathe is going with the 
City National Bank of Kansas City, Mis- 
souri, in the trust department as soon as 
his term is ended as probate judge. I think 
Herb Walton was elected to Joe’s job in 
November, 

Bob Finley of Hiawatha and Bob Morton 
of Wichita went up into the wilds of Can- 
ada somewhere to trout fish. Bob Morton 
told me of the trip. They flew in by bush 
plane. From what I learned, they had a 
good go at trout. 

Orin Wheat of Medicine Lodge has 
opened an office equal to the standard set 
by Luke Chapin. The offices are across the 
street from each other, and, frankly, I 
would think it difficult to choose between 
them. Both are individualistic and both 
show much thought in design and archi- 
tecture. They are pretty ritzie. 

The Wyandotte County Bar had a picnic 
up on Lake Wyandotte on October 26. I 
tried to make it, but couldn’t. The only 
inhibitions were no speeches, no settle- 
ments, and no deals. The crowd was large 
and stayed late, I am told. 

Dick Fox is with Anderson and Ander- 
son in the Brotherhood Building in Kansas 
City, Kansas. I met Dick, but neglected 
to quiz him on what should be reported. 
This I'll do another time. 

Harry Hemphill has a new ground floor 
office in Manhattan, one he is proud of. 


Looks to me like it would do for most any 
lawyer—it is that good. 

John Hay also has a new ground floor 
location in Manhattan. John came down 
via the highway department as of about 
September 1. 

George Collins, chairman of the title 
standards group, had his committee in ses- 
sion at Leavenworth Thursday, October 6. 
They met in Tim Bannon’s office in the 
morning, then again at the officers club at 
the Fort for lunch and a short session 
afterward. They then adjourned for the 
institute held at the Cody Hotel during the 
afternoon and evening. I guessed 150 
lawyers were there. A good banquet and 
lively meeting were enjoyed by all. 

Jim Kahler is the latest edition (or addi- 
tion—either way you like it) to Ottawa. 
He is with Bob Anderson in the firm of 
Anderson and Byrd. 

John Jurcyk, Jr., is with McAnany, Van 
Cleave and Phillips in Kansas City, Kansas. 
This, I think, is not too new. I have been 
neglectful in catching it. 

Art Skear of Wichita has been in and 
out of the hospital for some few months. 
I saw him in October, and he looked fine 
and was working. We did have a good 
laugh over the bar show of four years ago, 
and the Missouri plan, whatever that may 
be. 
Bob Anderson and Lyndus Henry have 
dissolved their partnership. Bob has gone 
in with the firm Payne, Jones, Anderson 
and Payne, with offices both in Overland 
Park and Olathe. Lyndus and Dave Gil- 
man are going along in the original office 
as R 
Tom Forbes of Eureka has been a hos- 
pital patient for some six months. I guess 
he is an outpatient—he gets out then goes 
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back again, I don’t think it is anything 
too serious—he just doesn’t slow up much. 
He has never learned to let George do it. 

Bob Bell, formerly with Garsey, Inc., 
is now with Morris, Laing, Evans & Brock. 
Ed Taylor left and is making another con- 
nection as of January 1. This at Wichita. 

Charlie Hughes is with Marks and Wen- 
delken in the Brown Building at Wichita. 
Charlie is a newcomer to Wichita, but 
seems to fit right in. 

Martin and Pope of Wichita dissolved 
partnership. Marvin Martin is going over 
into the New Derby Oil Building and 
Carroll Pope is going with Beck and Foster 
in the Petroleum Building on South Broad- 
way. Bruce Fitts is leaving Beck and Fos- 
ter to devote most of his time to one client 
who has grown to such stature he needs 
a lawyer full-time. 

Jeff Robertson resigned from Panhandle 
Eastern to get back into the practice at 
Topeka. The clip I have says Jeff has 
opened an office. I haven’t seen him, but 
will look him up the next time I’m in 
Topeka. 

John Sloan, son of Eldon, has opened an 
office in Topeka strictly on his own, and 
in more or less a manner that means he 
wants to go it alone. He is at 106 West 
Fifth. Judge Sloan has been in the hos- 
pital with a slight heart condition, but is 
now out and back on the bench. 

Another new firm in Topeka is Kim- 
brough, Scott and Gehrt at 112 East 7. 
This is a division of the McCullough-Kim- 
brough firm formerly in the VFW Build- 
ing. I understand George McCullough and 
Dean Parker stayed in the original office. 

Jim Howell, Jr., has gone in with his 
father under the firm name of Howell and 
Howell, with offices in the Commercial 
National Bank Building in Kansas City, 
Kansas. 

John Blake, Jr., is also in with his father 
in the firm of Blake, Fabian and Fabian, 
with offices in the Commercial National 
Bank Building in Kansas City. 

Tom Van Cleave, Sr., has been in and 
out of the hospital the past 90 days. He 
gets out for a while, then goes back. As 
this is written he is still in St. Margaret’s 
Hospital. 

Charlie Lowder and Harold Harding 
went to the NIMLO convention at Denver 
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late in September. I have seen them both 
since they got home. Apparently they 
both survived a side trip to Las Vegas. 
The particulars of the trip, I haven't 
learned. They didn’t lose weight—appar- 
ently they are still eating. 

Tom Wood left the city of Wichita to 
get out on his own. He has opened in the 
Beacon Building, I think with Ora Mc- 
Clellan. Tom spent about five years with 
Fred Aley and Company as assistant city 
attorney, Gene Pirtle is over in Tom’s 
place at city hall, and has been for the past 
60 days. 

Rae Batt of Kinsley is going out of the 
courthouse as of January 1 to move into 
his new office on the main street. The new 
office has paneling and all the up-to-date 
features—a new look on an old street. 

Jerry Wilson of Kinsley is the happiest 
one lawyer I know of. He has a son-in-law 
in K.U. Law School, and Jerry has his 
office all equipped and ready for him when 
he comes down. He even has a client or 
two he may have. 

Marion Miller and Ed Benson of Kansas 
City are trying to get sufficient office room 
to get the firm in one office, under the 
firm name of Benson and Miller. Looks 
like they may now have it in the Security 
Bank Building. Bob Eisenberger will be 
associated with them in the new office. 

Jim Cunningham, another newcomer to 
the Wyandotte County Bar, is with Claude 
Rice and his associates. 

Harry Gaskill died at his home in Lib- 
eral sometime early in the summer. Harry 
had been around a long time, both as 
county office-holder and lawyer. 

Dazzy and Kitty Vance returned home 
about September 17 after three months in 
Europe. They bought a car in Germany 
and toured northern Europe and Scan- 
dinavia. Dazzy came home talking a for- 
eign language, they stayed so long. 

Along with a couple dozen lawyers, the 
abstracters had a convention in Garden 
City. Several there were from as far away 
as Kansas City, as well as some from Wich- 
ita, John and Roger Bell, representing the 
Guarantee Abstract and Title, were all 
dressed up in their Sunday suits. Looked 
like they had a good crowd. 

Jim Johnson is the new boy with Royer 
and Royer at Abilene, as of a couple of 





















months ago. He took Jim Ahearn’s place. 

Lou Tickel of Salina had a joyous advent 
—mixed twins—as of about September 1. 
Lou said this made five. Drew Hartnett, 
his associate, set the pace, I think. So far, 
they are neck and neck. 

John Eland is a newcomer to Hoxie. 
I say “new”—he has been there a year and 
a half unbeknown to me. He is with Ray 
Sloan. 

Alex Fromme, so Joe said, went fishing. 
I called Mrs. Fromme and she didn’t seem 
to know too much about it. I don’t think 
Joe dreamed up the idea himself. Alex 
must have told a different story at home. 

Sam Lowe was confined to his home 
with some sort of an ailment. From what 
Keith Willoughby said, I guess nothing too 
serious. This at Colby. 

Penny Roulier was meeting with the 
board of regents in Topeka. Between 
building a new house and being a Demo- 
crat, seems like he is busy. 

Harold Lewis of Scott City had a 
chance to rent a ranch house on the back 
of his lot. He moved into it, and estab- 
lished the niftiest looking office in western 
Kansas, along with a well-stocked ice box. 

May Larson of Emporia was found dead 
in bed one morning. May had been in the 
courthouse for 40 years to my knowledge. 
I am sorry to report this. Jay Sullivan 
won't have anyone to make excuses for 
him now. He will have to guess them 
right. 

Harold Riggs, candidate for the district 
bench in Johnson county and practicing at- 
torney in Olathe, got busted into side- 
ways—on the driver's side, of course. It 
put Harold in the hospital for a broken 
knee and rib fractures. The youngster and 
man in the other car were killed. I hope 
you are all right, Harold. (Later—he must 
be, he won the election.) 

Grover Bryan went home sick on Friday 
after appearing before Judge Morgan in 
the morning. I didn’t hear how he came 
out. I didn’t learn what Langdon did 
or said to him, but I can’t imagine that 
this had anything to do with his illness. 
This, of course, at Liberal. 

Gene Smith of Liberal was a Topeka 
visitor early in November, When I saw 
him he was renewing acquaintances in the 
Jayhawk Coffee Shop. 
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Cunningham and Howard of Arkansas 
City have a newly redone office, even to 
new windows. The interior has been re- 
furnished with new carpets, new furniture, 
and new bookcases. Looks mighty nice. 

Holmes, Mitchell and Holmes in Wichita 
have larger and more commodious quarters 
after having moved from the sixth floor in 
the Beacon Building back down to the 
fourth floor. Nick Klein has associated 
himself with the firm, and Bob Theissen 
has been made a partner—all this as of 
September 1. 

Dale Stinson and Ralph Foster went in 
together as of October 1 on a partnership 
basis, with offices in the Central Building 
at Wichita. 

George Stanley left Arkansas City to go 
to Wichita on centennial business—1961 
is the year, I think. George was getting 
up early to make sure he got there before 
1961. 

Bill Attwater of Wichita went over to 
the Petroleum Club one day for lunch, 
keeled over at the table, and died before 
he reached the hospital. 

About 250 or 300 lawyers and judges 
from the state attended the “Judges Day” 
stag at Wichita September 7 held out at 
Orville Bell’s “Bell Air.” The judges were 
all in from around close. I guess the one 
who made the longest trip was Bob Hemp- 
hill, who came down from Norton. Four 
supreme court justices were present: Park- 
er, Jackson, Wertz, and Schroeder. The 
affair was a huge success from any and all 
angles—even to the sale of law books by 
Bob Nelson, who took my badge and took 
off. The flowers go to Orville Bell and 
his Security Abstract. 

Bruce Zuercher is the newest man in 
Wichita as far as I know at the moment. 
He is with Jochems, Sargent and Blaes, as 
of September 1. 

The Webb Oman firm of Topeka is 
sending Don Horttor back to New York 
University for a postgraduate course on 
taxes, Don is looking forward to the event 
with a good deal of enthusiasm. 

Shields and Brewster moved from 5613 
Johnson Drive to 7031 Johnson Drive. 
They have a new ground floor location, in 
a handy place for the city offices and 
branch county offices. Jim Brewster seems 
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to be digging in. He wouldn’t be a Brew- 
ster if he didn’t. 

Bill Porter of Wichita hied himself over 
to Europe this summer, and talked about 
it to the legal secretaries. Ill bet the 
gals loved it. 

Art Dillingham of Salina went to the 
Scandinavian countries. He didn’t say 
much about the trip. I did notice he was 
wearing a sport coat that smacked of the 
excellence born by a foreign touch. Mine 
was a “domestic.” I could see the differ- 
ence. 

The mid-year meeting of the state bar 
held at Wichita was quite a success. A 
good many were there, the lunch was a 
sell-out, and more tables had to be pro- 
vided to seat the nobility from all over the 
state. George Templar and Emmet Blaes 
highlighted the meeting with the same talk 
they made at Hutchinson at the southwest 
meeting in September. It was a most inter- 
esting discussion on the pros and cons of 
the federal practice rules. 

Dick Pickler is going into Ulysses as of 
November 1. I saw him in Topeka not 
too long ago, and he was on his way out 
at that time. I assume he has landed in 
good shape. 

There will be a new firm in Wichita, I 
think, styled Foster, Stinson and Wall. The 
“monicker” as to rotation is still in the 
talking stage. I have forgotten who is to 
be credited with the old adage about the 
handwriting on the wall, but I see it in 
capital letters, anyhow. It is a good move 
for all hands. Congratulations! 

By now everyone knows of the fate that 
befell Dale Spiegel on his campaign tour, 
the automobile accident and the death of 
his wife. I just want him to know all of 
the bar sympathize with him in the loss of 
his wife and the general misfortune. 

I didn’t know Leo Mulloy had died. The 
bigger half of “politics” was always a hit 
on the bar shows, along with Max Hamil- 
ton, the smaller half (in size). They are 
both gone now, within a year of each 
other. They will be missed at the next 
show come April 19-22, the dates of the 
bar meeting at Wichita. 

Jim Phillips was appointed the unem- 
ployment compensation referee for the em- 
ployment security division, with offices in 
Wichita. Jim moved over from Parsons to 
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be nearer his work, and opened at 410 
Bitting Building. 

Stu Mitchelson of Mission, another ad- 
dict of the field, gun, and dog, got shot 
in the eye the opening day of quail sea- 
son. As this is written he is confined in 
the K.U. medical center for surgery for 
the removal of the pellets. I hope he is 
better. 

Jack Jones, recently of Topeka and pres- 
ently with Stanolin of Tulsa in the tax de- 
partment, has a son, Steve, attending 
Washburn who says without hesitation 
that he is going to stay in Kansas after 
graduation. Looks like I may have another 
prospect. 

Something new in the annals of district 
court history in Shawnee county—a Demo- 
cratic district judge ascends the bench, 
Marion Beatty takes over in Paul Heinz’s 
place, Paul going out under the law as of 
January 1. 

Bill Clement leaves the Harper-Horn- 
baker firm in Junction City to go into 
the office of county attorney as of January 
8. Bob Abbott comes into the office as of 
November 16 to take Bill’s place. Bob is 
a February, 1960, Washburn grad. 

Bob Deam has been elected county com- 
missioner of Geary county. As to whether 
he will set up a law office, I don’t know, 
but I do feel he surely will. I assume he 
can still be county judge and practice too. 

Lehman, Romine and Guilfoyle have a 
new office in Abilene. This is something 
new in design. They built a mezzanine 
floor over the offices and made this into 
a library, with a flight of curved steps up 
to the floor. This, too, is something every- 
one interested in office construction should 
see. 

Ken Ehling is in Washington, D.C., as 
one of the attorneys for the foreign and 
interstate commerce committee, and has 
been since last April. The firm is still do- 
ing business in the First National Bank 
Building at Hutchinson, under the style 
Weinlood, Cole, Oswalt and Shaffer. Stu 
Oswalt has had a siege in the hospital for 
a matter of a week or so, but is out now 
and back on the job. 

Lewie Oswald I saw in the Lassen Hotel 
Monday night, November 22. He came 
over while I was eating, and I asked him 
to join me, but he said he was in a hurry 




















to get home. I left for Hutchinson the next 
morning, and along the road (54 highway) 
I saw a big trailer truck overturned about 
100 feet off the right-of-way. Three or 
four men were transferring the cargo into 
another truck. I thought there must have 
been an accident, and when I got to 
Hutchinson they told me Ozzie had had 
the accident, and was confined to the hos- 
pital with a crushed left leg and facial in- 
juries. I hope when this appears he will 
be out and back at the office. [Editor’s 
Note: Mr. Oswald died December 1 as a 
result of his injuries.] 

Speaking about hospitals, Bob Royer of 
Abilene has been confined to the hospital 
with a collapsed lung. He is out now and 
back in the office as of the latter part of 
November. I am glad to report he is 
better. 

Rudie Barta and John Weckel of Salina 
have dissolved their partnership of some 
ten years’ standing. John was elected coun- 
ty attorney November 8. Rudie, being 
city attorney, had all the grief he wanted 
in the office on that job. John is moving 
to the United Building as of January 1, 
and taking Bill Crews in as assistant county 
attorney. Bill is one of Salina’s newest 
attorneys. 

Eric Smith of Russell suffered a stroke 
in the summer while at home. He has 
not completely recovered as yet, and at 
the moment does not come down to the 
office. He does, however, carry on the 
work from the house. He is, so the young 
lady in the office says, recovering. Hurry 
up Eric and get back to work again. 

I saw Bob Dole a minute or two, He 
is getting ready to leave for Washington 
to be ordained, indoctrinated, and gener- 
ally accepted into the halls of Congress. 
He seemed happy about the matter. 

Del Haney of Hays is moving his office 
into the new bank building as of March 1, 
This bank has been delayed in construc- 
tion. Didn’t look for a while as if they'd 
ever get it up, but they did. I didn’t stay 
long in Hays, and didn’t find anything too 
new, except that Ed Miner was elected 
county attorney. 

We had a young convention in Bill 
Ryan’s office today at Norton—Bob Hemp- 
hill, Lee Cushenbery, Elmo Lund, Keith 
Sebelius, and myself. We settled all mat- 
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ters pertaining to the state, and most all 


the national issues. Cush had won a 
couple of law suits, and wanted to tell 
about them as well. Bill did say that a 
delegation from the Kansas senate was 
coming out to look at the state sanatorium 
—so Chick TTillotson called it—to deter- 
mine whether it is or is not to be made 
into a state prison. 

I see Al Grauerholz of Coffeyville is to 
be rewarded with a state job. I am glad it 
is Al. I don’t know but what he is doing 
better than the elective office he ran for. 
To the victor goes the spoils, so say the 
wise men. This instance could be the 
reverse. 

Bob Hemphill did tell me something of 
the trial of the guy that shot Don Postleth- 
waite of St. Francis. Seems Don got a 
divorce for the fellow’s wife. Anyhow, the 
trial starts Monday at St. Francis. As I 
remember, Don came out of the deal un- 
hurt, which is good. 

I received an invitation from the Doug- 
las county bar to attend the county bar 
meeting Thursday, December 1. I am 
grateful for the invitation, but on Decem- 
ber 1 I will be at Atwood, St. Francis, 
Goodland, and Colby. I am sorry to miss 
it. I got the information over the phone by 
calling home. My wife didn’t say, nor did 
I ask her, who sent the card, so I might 
answer it in person. 

Dick Hrdlicka made a talk to a women’s 
club in Kansas City, one to which my wife 
belongs. She told me about it on the 
phone one night when I called to see if I 
had any business come in. The point is, 
the club went to Newton for a speaker, 
and it cost me a dollar or more to learn of 
the talk he made. Incidentally, she did say 
he was brilliant. I told her I was too, when 
I was his age. 

Pete Whalen is the boy I wrote about in 
the last issue, who cast his fortunes with 
Goodland and Gene Zuspann’s office. I 
met him. He’s a nice little fellow, and so 
young looking. 

Walt Stueckemann of Jetmore is moving 
in off the farm to take over as county at- 
torney at Jetmore. I didn’t get much time 
to talk to Walt, but I did gather that he 
would be glad to get downtown again. 

Mel Nuss of Great Bend has undergone 
surgery, and is just now out again and back 
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at the office. I am glad to report that he is 
doing better. 

R. J. Shetlar, formerly of Johnson, just 
can’t stay away from Kansas. He retired 
in 1947 and moved to Colorado Springs, 
but he does have to come back to the 
southwest bar meetings. 

Max Dice went in as president of the 
Southwest bar, Jim Williams retiring. 
Charlie Rauh went in as vice-president, 
and Camilla Haviland as secretary-treas- 
urer. The meeting, with the pre-evening 
party, was a huge success. I guess a hun- 
dred men gathered for the party held 
out at the Silver Spur. The day meeting 
was held at the Lora Locke Hotel without 
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interference, direction, or dictation from 
the management. This was an innovation, 
and so enjoyable. 

Judge Clark Wallace was in attendance 
with his wife. I can’t remember when 
Clark was among the absent. If they were 
all as regular as he, the whole membership 
would be in attendance. It is always nice 
to see them. 

Dave Wilson’ and Keith Beard have a 
new office in Meade. I haven't seen it 
yet, but from the way they described it, 
I know it is just right. In fact, Dave would 
not have it if it weren't right, Ill be 
through some day, Dave, and take a look. 


Classified Ads 


ATTENTION PRACTICING LAWYERS 
and LAW SCHOOL GRADUATES. If 
you enjoy research, are able to write simply 
and clearly, desire the security afforded by 
an assured income, are interested in pleas- 
ant and permanent work, apply now for a 


position on the editorial staff of the Ban- 
croft-Whitney Company, Law Book Pub- 
lishers since 1856, McAllister & Hyde 
Streets, San Francisco 1, California. (Ad- 
dress Applications to Editorial Dept.) 








